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P R E F A C E. 

TT7 H E N a Treatife on the Subjea of 
^ ^ Copyholds is fo generally declared to 
be wanted, an apology for the publication of 
a Treatife on the Subje6l of Copyholds can- 
uot be requifite. A Treatife on that Subjed 
is, therefore, thus prefented to the world, 

If what is perfeft .cannot be attained, it 
can be no reafon why that which is ufeful 
Ihould not be attempted. The Author has 
taken ferne pains to make the follöwing 
Treatife ufeful ; but it muft not be expefted 
that he has made it perfeft. If his labours 
have not produced what has been wifhed, 
they may, at leaft, fhorten, in fome meafure, 
the labours of others, and affift fome one, 
bleffed with better powers than himfelf and 
with circumftances more propitious, to give 
to the profeflion a Treatife more complete. 

He has, where the fubjeft would admit of 
it, been brief : for a multiplicätion of words 
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is too often a multiplication of doubts and 
difficulties. In his references he has been 
frequent : and he hopes . corre6l ; that if 
errors have efcaped him (and whom havej 
they not efcaped?) they may be deteded. 
In Order to prevent mifconception, he has . 
generally given the writer he has cited 
m the writer's own words ; though, at 
the fame time, he has carefuUy dire6ted the 
reader where the paffage may be found. 
Nor has he been fo faftidious as to rejeft a 
forni of exprefTion which he himfelf had 
adopted, when, in fomc prior pubhcationj^ he 
had occafion to treat on the fubjedl: imme^ 
diately before hun, merely becaufe it ha4 
already occured. 

He has generally alfo contented himfelf 
with barely referring to the publifhed reports 
of cales. For had he given thofe reports at 
length (which might have been done without 
any great mental exertion) he (hould only 
have made the reader pay once more for 
what perhaps he had piaid half a dozen times 
already : and even if he had given them at 
length, the books themfelves muft have been 
reforted to at laft, A few cafes, indeed, are 

given 
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giveii at length : but that was becaufe thofe 
cafes were not before in print; and which, 
thercfore, perhaps conftitute the moft itri' 
portant part of his work : and for thofe cafes 
he is chiefly indebted to the friendfliip of 
Mr. Butler. 

He has fendeavoured to extra6l fomething 
at leaft like confiftency from the crude mafs 
of matter which the bpoks afFord, He has 
even endeavoured to retöncile the jarring and 
difcordant cafes on feveral points which he 
had to confider; but this, he muft confefs, 
ibraetimes appeared to be rather out of the 
reach of ' the powers ufually allotted to ^ 
humanity; and which he, confequently, 
could only lament. He has endeavoured 
alfo to reduce fome cafes to acknowledged 
principles, and to refcue others from the 
clouds of m'yftery in which they had been fo 
long enrapped. And if he has been guilty 
of unulual freedom in fb doiijg, in caUing in 
queftion the do6lrines confecrated by time or 
by authority (as it is too frequently termed } 
as if any thing could be an authority againft 
truth !) but which, perhaps, had nothing but 
time or fuch aijthority to confecrate them, 
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he can only Tay that hc is forry that fuch 
freedom had not beeii excrted by others be- 
fore him, rather than kft unexerted 'tili fo 
late a day, 

Truth is generally foünd in fimplicity. 
Myftery and authoritative affertion mäy, in- 
deedjbe offer vice to error and to ignorance — 
to oppreffion and to deceit; they may, at 
certain periods, fupport a creed in religion, or 
an abfurdity in law ; nay, they may even 
confecrate an Inquifition, or form the ont- 
works of a Baflile : but he wonld hope that 
the days of myftery and authoritative affertion 
are paft. He has conlidered affertion as 
affertion; an4 cared not by whom fuch 
affertion was inade ; as he conceived that no 
man, however great he might be deemed, 
could plead exemption from what was juft j 
or make right wropg, or wrong right. It 
was an obfervation of a noble perfon (though 
-^that noble perfon, perhap3, deferves but 
little to be quoted,) that few things were fo 
uncommon as common fenfe : and certain it is 
that man frequently takeg more pains to 
reafon himfelf out of rationality than would 
Jiave led him into the paths pf truth. 

ThQ 
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The Author, therefpre, has aimed at being 
explicit and conci^ : and if he fhould be fo 
fortunate as to fucceed in his endeavours to 
communicate mformation, however Imall 
the portion may be ; if he (hould fimplify the 
doörines he has treated of ; or remove one 
error from the many which furrpund us, or 
ind^ice another to do fo ; he fhall think that 
his time and his labour have been profitably 
beftowed. 

The prefent volume contains the Doc- 

TRINE OF MaNORSjGrANTS, SuRRENDERS, 

Entails, Remainders, Executory In- 

TERESTS AND TrUSTS, AdMISSIOI^, FiNES, 

Forfeitüres, Extinguishment "and 
Suspension, and Enfranchisement; 
which includes the natufe, crcation, transfer, 
and deftrudlion of Copyhold Interefts, If his 
health and profeflional engagements fhall 
permit him, he intends to refume the fubjeft, 
and give a fecond volume on Courts, 
CusTOMs, (comprehending the doftrine of 
Fäee-bench, Curtesy, Descents, &c.) 
Services, as Heriots, &c. &c. And as 
fuch fecond volume will, in msmy parts, re- 

late 
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late more immediately to local matter thau 
the prefent one, the communication of any 
curious entries, cuftoms, &?r. relative to par*» 
ticular manors, will be much efteemed* 
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Page 58. h 24* for remainder read in remainder.<*-p. 9g. 1« 6. /or Air« 
render read A furrcader. — p. 99. laft line, /or a ufe read an ufc. 
p. loa 1. 6. for perfon takcn read perfon taking. — p. 100. 1. 11. /or 
a uferedian ufe. — p. 109. 1. 9, 10. for Jiibi md fuis rczd ßbi et /ttis^ 
and fo in thc margin.— p. 109. 1. 10. iotßbi and aßgnatis xt^dfibi et 
aßgnaüs — p. 109. 1. a6: /or he, rtfad have beicn. — p. lyi. La, /or 
in common law read at common law.*-p. iii. laft linc but onc,/er 
a ufc read An ufe. — p. iii. N. (y) ior kewitly iczd Heurtf y. — p. iis. 
1, i.y^r aufc readtti ufe. — p. 115. la(^ linc, for in ßiture rc^d in 
/uturoy and fo^ thc margin -r^p. 1 23. laft liae of N. (y) for Jnß* 
read Juft. — p. 123. L 11, /or freehold read freeholds. — p. 123. 
1. 12. /or would be injured reoi would not be injured — p. 126. 
* N. (c). iotNaß read Na/k.—p. 127. N. («). fbr Fitcher read TitcAer, 
p. 146. laft line, öfter party, r«di but not defcending. — p. 150. 
). 17. /or bis lord read the Lord.^^p. 255. 1. 9« /or time rfü^ 
finc. — ^p. 163. 1. 17. fM^him* — p. 178» 1.9- fl//<r chcapcftin/Jrfand 
]3. 233. 1.6. /or is readwzi. — p. 246. 1. 11. for the tenant rM4^ at 
' tenant. — p. 269. N. (n). line 6. /or fcc read fecn. — p. 277. N, (w) 
for IVare read JVa/e. — p. 282. 1. 22. öfter howcver dele thc comma. — 
p. 305. K. 17. deU thc/emicolon öfter fo. 
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OF MANORS. 

FROM ages remote and rtide have we intfoduöory 
derived mahy of the moft important ""^^^ *' 
maxims of our jurifprudence, and the radical, 
and, pcrhaps, the purer prmciples of our polity. 

But we are not ta eftimate either the civil 
er pölitical conftitution of a nation by its an- 
tiquity, but its wifdom* Many are. the prin- 
ciples both of polity and jurifprudence, which, 
as they are founded in nature, muft continue 
throughall periods, invariably juft; while others 
of arbitrary impofition, flowing from a peculiar 
ftate of manners, or fuggefted by emergency, 
will, when jhat emergency has ccafed, or the 
manners of a people are .meliorated and re- 
fined, demand the band of wifdom to remove 
them. 

If it becomes man to concentrate every 

' energy in prefervirig the principles of reöitude 

and liberty, of national fafety, and of individual 

peace, from being cruflied by the ftrong and 

unrclenting band of power, or withered by the 

B blafting 
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blafting brcath of an all-contaminating cof* 
ruption, it fiiould alib be his care to prevent 
their being fruftrated and fupplantcd by a nar- 
row adherence toarbitrary rules. He (hould 
chcriflx thofe principics which ought never to 
^ die; and he (hould l'ufFer thofe to die which 
wcrc never iutended to live, 

If the radical principles of otir legal or po* 
Utical fyftem partake of the barbarity^ they par- 
take alfb of the liberty, of carlier times. The 
arm of the favage which rcpelled ah outward 
cnemy^ was liftcd againft an internal foe. He 
who had but few wants had, confequently, but 
littlc dependency ; and by being jealous of the 
power of others, he learned to prcferve his 
own. 
^L^^^^ Wc too generally aflbciate the ideas of 

tyranny and oppreffion, of defpotifm and flavery 
with thofe of the feudal fyÄem. But the feudal 
fyftem originated in freedom ; and that fyftenv 
Ivas corrupted when it ceafed to be free (ä)* 

Although admirably calculated for indiyidual 
freedom and for national ftrength, it was, likc 
other antient fyftems, calculated more immc-* 
diately for war. Inimical to commerce and 
the arts; incompatible with the progrefs of 
improvemcnt in after ages; many ofits prin- 
cipics became gradually obfolete and were loft t 
but laws founded on thofe principles were per- 
mitted to cöntinue, when the principles on 

(a) Sc^ fVatk, Tntrod, on the Feudal Syßem^ prcfixed to 
Gilb. Ten. fVatk, on X>eß. CL i.ßi.p. J. u. (i) and CA» 

which 
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Which they wert foundcd wcre forgottcn ör 
tondemned. 

Hence many of our ufages and laws appcar ' 
arbitrary and nccdlels, of unccrtain import or o£ 
tapricious impofition, to thofe ^ who, rcgarding 
them merely as exifting rulcs, arc unmindful of 
the timcs in which thcir principlcs were filg-^ 
gcftcd, änd of the policy which gave them 
birth But to the hiitory and manncrs of the 
times mnft we recur, to iiluftrate thofe laws 
which were ordained in ages thatare paft, and 
ihofe cuftoms to which we have fiicceeded, as 
it were, by inheritanCe; to trace out their 
origin and mutation, the principles whereou 
they were foundcd, and their relation to the 
general iyftem of our legal polity. 

That our legal fyftam, äs it is relative to The priscitiT^ 
jpropertyj is derived firom that which is ufually tiwUh^t' 
denominated the feudal^ and that the feudal 
fyftem owed its origin to the gothitk tribes, 
leems fufEciently evident (i). 

In rüde ages the individualis generally found ittori«naa4 
to be free. The nation is an aggregate of ?'**«'**'• 
freemen, aflotiated for general proteöion and 
defence. Though each Ras a kind of individual 
independancy, each forfais a paft of a great 
Whöle: eaöbis aöiefnable to Ibciety, and each 
is a^omjpoiite portionof theftate. 

Man is guided by fafts before he reafons ab- 
ftraCledlyw Authority over individuals and 
property in the foil they inhabited were not to 
be vefted in this or in that individual, but in the 

(i) ^9 PTatk. uii fufra. 

B z Ibciety 
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Ibcicty which thc aggregatc formcd. Property 
and power, thcrcforc, werc lodgedin focicty; 

Tibckmg ww but fbciety was an abftraft idea. It was, con- 

tivc o?7o^ity. fequcnUy, requifite that fbciety fhould be repre^ 

Jented\ and hcnce arofe the chief political per- 

fbn of thc ftate {c). As focicty was entered 

• into for gcneral defence and individual pro- 

teftion, fome onc was neceflary to lead forth 
armies, to adminifter juftice, and to appor- 
tion lands. 

But, in early tiraes, a nation frcquently con- 
iifted not only of an aggregatc of individuals, 
but alfo of an aggregatc of fmaller ftates: it 
was compofed of an affemblagc of families or 
tribcs : it was a fedcral union of originally in- 
dependänt clans; cach of which continued 
diftinö, though their unity formed thc ftatc. 

Andthciord Each hordc or clan, notwithftanding its 
union with others, was, as far as related to the 
pcrfbns compofing it, in itfelf a nation. It had 
its reprefentative who conduded the people to 
war, and who adminiftered juftice among them 
in peacc. He frcquently fucceedcd by inheri- 
tance ( J); not indced by right, but by cuftom : 
for moft of thefe clans werc families derived 
from a common parent, in which the pater- 
nal authority was not pcrhaps wholly effaced. 
But, when feveral tribcs, originally indepen- 



[c) See Watk. on Defceniu f. i./ i. f* 7. »• (/). e, 3.^! !• 
f. <)%. läc. Refieä. cn Gov.f. 5. p. 66. isfc. and on the Feudal 
Syflentj tref* to Gilb, Ten, &c. 

{d) Vidc Taclt. de Moribus^ Germ. r. 7. See Sullivp 
Jea. 3. /. «7, 8. Watk. Refletl. •n Gov. 66. 

daat 
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4ant 011 each other, confederated and com- 
poied a generäl fociety, the reprefentativc of 
^hat fociety, whether its powers were to be 
vefted in an individual, or delegated in portion^ 
to many, inuft nccelTarily have been chofen by 
the united clans, 

When the northern nations afcandoned theit 
native plains, and over-ran, and, at lengtfi, fet- 
tled on the ruin^ of the Roman power, thefe 
principles and ufages were obferved. The 
great chief of the united ftates was the gene- 
raliffimo of the emigrating army ; and each 
clan or fam^ily was maröhed under the banners, 
and afterwards fettled under the proteßion of 
its refpeöive chieftain or lord. 

On a country or diftridl being conquered, 
the confederated tribes compofing the gene- 
ral army, or the confederated barons or indi- 
viduals who Gompofed an invading and ad- 
venturing party under the dire6lion of their 
original or elefied (i?) chief, became entitled to 
their portion of the fpoil. 

The viftorious army, or party of adventurers, 
however numerous or however few the com- 
poneirt individuals, was a focial and conncfted 
body ; and its reprefentative was its conduftiug 
chief. The conquered diftrift was the proper- ©ivifion of 
ty of the focial body ; and, on its divifion, each ^^^^ 
perfon' entitled hcld his allotted portion of the 



(e) BoulainvlUiirs Etat, de la France y Tom. i. Mem. Hißar. 
15. Lacombe Jirigi Chronologique de VUißoire du Nqrd^ 
Htfl, de Dannemare. ^«.772. Tom. i, f, 49. fFatk. on Defc. 
\. 3./ i-/>.94. 

B3 ftatc 
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ftatc. The chief reprcfcntcd that ftate; and 
the individual held his portion of his chief, 
The firft divifion was to be among the clans. 
pr in the cafe offmall parties, among the indi* 
vidual adventurers, under certsfin fervices ; and 
thcfe portions allotted were held immcdiately 
cf the ftate: the perfons to whom thcy werc 
allotted were the tenants m ca^ite of aftcr days. 
The portion of country affign^d to a clan, was, 
in the fame manncr, vefted in the leader or 
chieftain of fuch clan: thcfe chieftains were 
the barons of the ftkte. Each of thefe portioned 
out the allotmcnt he reccivcd among his 
immcdiate foUowers ; who alfo divided parts of 
their fhares to oth^rs who were dependant im- 
mediately on them. Thefe inferior Chiefs Werc 
thofe who aftcrwards were dcnominated the 
mefne lords, 

What remained unallotted by the king, or 
the relpeÖive chieftains or lords, was faid to be 
in his dcmefnej or in his immediate pcffeffion 
and ufe. Thefe demelhes, if not fuffered to lie 
wafte, were cultivated by his own fervants, or 
granted out in finall allotments to perfons who, 
not being freemen, had no title to a Ihafie on the 
former divifion ; and thefe allotments were re-^ 
fumable at h^s pleafure ; for fo dependant and 
fervile w*s their ftate» being moftly the captiva-^? 
ted natives of the countries which were over- 
run (/), they were not only incapable of a du- 
rahle property, but were themfelves confidered 



\ 



(f) Ami f«e Britf. eaj>. s%, dt Najfif. 
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9S the property of their lor<}# In after times 
indeed, maiiy who were free in their perfons 
^ccepted theic gifts, under fervices denominatcd 
villcin or bafe fervices: but thefe werc frequent- 
\y fuch as werc expelled from their free poffef^ 
fions, by the ftroiig band of turbulency and op- 
preffion, and driven by neceffity .to accept what, 
yi better days, would have bcen confidercd äs 
dlerogatory to a freeman {^g). 

Thus part of the portion allotted to the king 
or lordl, was heldby his^ followers in frank-tenurc, 
under ccrta^in fervices and returns, aild part re- 
mained in his hands, either wafte or cultivated 
by his viUeins or meaner depcndants* The 
whole territory of the lord was denominated 
his manor or barony ; his honour or lordfhip ; 
according to the langnage of the day. 

Many and difcordänt have been the conjec- Etymoiogyoi 
tures on the etymology of the terra manor {K). ' 
But that which appears the moft juft, is, that the 
term is derived from the French mefnery which 
lignifies to govem or to guide ; becaufe tbe lord 
of a manor has the guidance and direßion of all 
his tenants within the limits of his, territory: 
" and this/* fays Sir Edward Coke^ '* I hold 
the moft probable etymöIogy, and moft agreeing 
with the nature of a manor; for a manor in 
thefe days fignifies the jnrifdi6tion and royalty 

ig) BraB, Tr. x Lih. 4* c. 28. / 5. TUta^ Lii. i. r. 8. 
/ 2. Britt. c. 66. 

(A) See Sj>elm. Glcff. vece Manertwo. CowetL v. Manor. 
Co. Copyh,/, 31, 7r. ^. ci-2. Bonlainvil. Etai. dt la Fronet. 
'JTomn i./. 41. WbiU Manch* B. i« c. 8. / 3. 

B 4 incorporate. 



theternk. ' 



8 MANORS. 

incorporate, rather than the land or feite.** 

judiciti power This etymology moft certainly accords with 
•ftheiords. jj^g nature of the thing. The chief or princc^ 
in moft ages and nations, poiTefTed the civil 
with the military power. The baron led his 
tenants to war, and he adminiftered juftice 
among them in peace. His jurifdi6lion was 
eommenfurate with his territory. His tenants 
äffembled in his hall, where juftice and equity 
Court baron. wcrc difpcnfcd. This court, called the hall- 
mote (Jt) from the place in which it was held,. 
or the court baron from the territory to which 
it belonged, was atfblutely incident to the 
manor. It was of its very effence: it apper- 
tained to it of neceffity, It was infeparablc 
from the barony; which could not even exift» 
withoutit.. And thtfuit öf court ^ or the Obli- 
gation of attendance, was alfo infeparably inci- 
dent to the feud. 



(/) Co. Copyk,f./^i.p,^i. Thus tht tcrm ManorAood 
occurs in old cufturaals, efpccially in thofe of the north, 
and is ufcd in thi« fenfc : " And he further faith that the 
Privileges of the game offifhing, fowling, hawking, and 
huntiiigwithin the faid foreft and park (oi Stankope) with 
the Manorhood of the inhabitants with'in the pari/h cf Stanhope^ 
belong' to the bifhop o( Durham^s foxtütT for the tinie 
being.'* Depoßtion relative to the cußoms of Weardale in 
Durham, A. D. 1595. 

(k) See Spe/m. Ölojf. voce Halmote, and 4 Jnft^ 
268. 

In 
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In this court thefuitors werejudges (/): thc xriaibypcm. 
freeman could only be tried by his pcers {m) : his 
equals, his fellow frank-tenants. Hencc if thc 
lord had no tenants, by reafon of efcheat or the 
like, he hadnone ovcr whom toexcercifejurif- 
diiSlion. If he had but oiie tenant, that one, 
having no peer, had no judge ; and coniequent- 
ly he appealed to the cpurt of the lord imme- 
diately above. Hence we find in our boöks 
that if there are not two frank fuitors at the 
leaft, (ny the court barön cannot be held, and 
confequently, that the manor is deftroyed. 
But it fhould feem that there muft be more than 
two frank tenants holding of the manor, to 
enable the lord to hold a court; for otherwife, 
if one of thofe two was the plaintifF, and the 
other of thofe two the defendant, the lord 
would be under ferne difficulty to try them by 
ikeir peers (o). Upon the continent indeed, at 
a certain period, the lord who had not a fuffi- 



(/) Co, Lit. 58. b. 4 Ifiß. 268. 

{m) Magna carta, c. 29. Vidc Llndenhrogtus. Cod. Leg* 
jfntiq, 679. Li. Longo b. Tit. 8. and Spelm. Glojf. voce Pares 
Curiay iä Partum Judicium. 

{n) Bro. C$urt. Bar, pl, 22. Comprjfe» pl. ^i. Kitch. 4.» a, 
3 Durnf, and Eaß^^^. Giover v. Lane, 2 Ld. Raym, 863-4. 
Tonhin & Croker, 

{0) The truth feems to be that there Ihould be fo many 
frank tenants» as, in cafc of an aftion, to leave a pluralitjrof 
fuitors to fit as judges in thc caufe. There is an inÄaricciii 
the Regifter, ß 11. ^. of a caofe being removed out of a 
court baron,by reafon of there not being^owr fuitors thcro-, 
See the Rcgifter, ubifup. and Bro. Caufe. a remover plee^ läc. 
pL 35. and fee alfo Britt, Cap^ 120. de Court de Baron^ fol. 
274. b. 275. a, 

cient 
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. cient number of pecrs for thc ptirpofe, mighfe 
have borrowed or hired a few of the lord para«« 
mount (j>) ; but as he cpuld aot compel the 
peers hc had borrowed ta give judgment, it 
ieems that the circumftaiice ftood him but in 
iittle ftead. Heacc, perh^a^ps^ the pra6liGe,ia 
foon decliiied. 

If the party was dijQ&tisfied with thc j^udg-? 
xncnt of hj|S peers, he might have appealed them : 
that is, he might have fought them : he might 
have dared them to the, qombat, and appealed ta 
the decifion of heaverv. If he did not appeal 
tili judgment was prorunmced, he was obliged 
to fight the whole bench (^)> ^^^ ^^ ^^ ^^" 
^rvable that tl^eir fenfe of honotfr, and of their 
own importance and ipdep^ndency was ixich, 
that the lord could i^ (aad cannot even now> 
in this nation, unlefs warranted by ctiftom,) (y) 
compel th? free-iuitors, as between party and 
party, to be fworn : this„ would have been to 
call their honour in queftion. Hence perhap?^ 
the fuitors in a cotirt baron are called the 
komage or homagers^ or benebers ^ gind not the 
jurjj to this day* 
CüftMmry Again, the lord had a court for his villeins (r)^ 

who heldat his will by copy: for the fuitolrs ui 



üp) Montefq^ Efp, des Lo!x. Liv, 28. r. l:J. tfc. . 

\q) a Inß 14». Bro. Court Bar. 2 and 23. 
• (r) Thc Cwrt Baren i% frcqucntly called by Britton and 
^ther ancient writcrs, " la court des francks homes^^ or thc 
court of theyr^^«^« ; {Set Brhi. cap. 120./0/. 275. 0,) a& 
contradiftinguifhed from the cuftomaiy co^t, or thq 
court ofviUeiiis» 

the 
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the court baron, could not notice the claims of 
the villeins who were of a difFerent ordcr of 
men. In the court of the copyholders, or cuA 
tomary court, as it was frequcntly called, were 
all matters relative to the tenements held by 
copy tranfa6lcd. But the copyholders not being 
originally free in their perfons nor bolding by 
frank tenure, were not entitled to be tried by 
their peers. The lord himfelf, or his fteward - 
who fat for him, was the judge of their court 
(^s): they were his villeins, and dependent on 
bis will. As they were beholden to his favour 
for their lands, fo he might have relumed thofc 
lands at his pleafure. To this court, however, 
the copyholders owed fuit as the free tenants 
did to the court baron; and, like the latter, 
w^ere denominated the homage : not indeed 
that the copyholder ever did homagi5 exprcfsly, 
as the frank tenant did, on acceeding to the 
tenancy ; for homage could only be done by a 
freeman. For to what purpofe could it be to 
make the copyholder fay •* I become your man 
from this time forth,*' when he was the lords 
man already by reafbn of his villeinage ? And 
in after days, when thöfe who were free in their 
perfons accepted lands to be held by copy, 
they were ftill only tenants at will. ItfhouW 
feem therefore, that they were io called in thß 
cuftomary court by way of analogy to the 
homage in a court baron, and that the term 
was derived from the latter court. 



(5) Co, Liu 58. b, See Watk. No. LXXX VIII, LXXXIX, 
CXI, to Gilb. Ten, />• 432. iäc. 447. ö'f. 

Having 
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mind, the manor^to which that court belonged 
muft neceflarily have exifted time out of 
mind alfo; and i£ (b, what bccömes of thc 
dodrinc that mähors might have Been crcatcd 
by a tenant of a common lord tili thc ftatutc of 
quia emptores^ or by a tenant in capite of the 
king tili the 34th of Edward thc Tlurd ? 

For the truth feems to be, from the very na- 
ture of the thing aß \^'cll as from hiftorical fa6ts; 
tJbat the court was dependant upon the mauor, 
and not the manor upon thc coürt; The ma- 
nor was the principal; the court was only an 
incident. On the crcation of a manor the court 
bai'on foUowed of neceiGRty. 

With refbeft to thc tenant in capite^ was the 
ftat, 34 Ed. 3. a repeal, ex neceßtate^ of thc 
fixth chapter of the ftatutc de prerogaüva regis? 
Upon the fuppofition that it was, it does not 
follow that the tenant in capite might not have 
aliened with licence* Even the ftat. quia emptores 
might, it is faid, {F) have been difpenfed with 
by the lord: And the king was within that 
ftatutc when the lands aliened Under it were 
held of him in capite ut de honorig {c) though 
he was not bound when they were held in capite 
ut de Corona^ {d\ It does not, therefore, feem 
to follow of neceffity that the crcation of ma- 
nors muft have ceafed in thc reign of Edward 
the Firft. For though it is true that it is cfTen- 
tial to a manor that there be tenants who hold 



(h) See Bro. Ten. pI. a. F. N. B. ail, /. 

{c) fTright'sTen. 162. 

(d) See Gilb. Ten. 5a. aud fFatk. n. (/)• 

of 



MäKÖUS. 15 

t)jr the iord, yet the pöfition that, by thc opera* 
tion of the flatutes we have cited, no tenant m 
capite fmce the acceffion of Edward thc Firft, 
and no tenant of a common lord fince the ftatutc 
of qiiia emptores can create any new tcnants to 
hold of himfelf (^), appears diamctrically con- 
trary to fa^ : Unlefs, indeed, wc fuppofe that it 
be abfolutely effential to the very exiftence of 
a manor that the tenants (hould bc tenants in 
feei the neceffity of which the whole hiftory of 
feuds and the prefent iyftem of copyholds feein 
iiioft completcly to negative, But granting 
€ven that the tenant« muft neceffarüy have held 
in fee, it does not appear that the tenant in 
€dpite might not have aliened in fec witk 
iicence after the paffing of the iatter aft* 

However, as our immediate confideration of 
the creation and progrefs of manors is relative 
more particularly to the dodb'ine of copyholds, 
it may fuffice, without attempting to reconcile 
each poiition with principle^ to rcmark that it 
flioiald feem to be laid down as law in a way not 
now to be difputcd that no fuch manor can, at 
this dar, be created ff which a copyhold can he 
held. A copyhold muft be held *' according to 
the cuftom of the manor/' and a cuftom, it is 
faid, muft be from time whereof the memory 
of man is not to the contrary. Though a per- 
fon,therefore, n^ay, at this day, create atenancy, 
yet he cannot at this day create a cuftom : and 
if he cannot at this day create a cuftom, he can- 



^ ' .- ' ' " " " ' ' ' 

if) Set a Bl Comm. 9a. eh. 6. 
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not at this day create a manor of which copy-* 
holds may be held. A copyhold cannot be 
granted " according to a cuftom'* which does 
not cxift. 

And wherefore, it may be aflccd, then urge 
thefe objeftions to the propriety and jufticc of 
a doörine which it would be necdlefs to combat. 
To remind theftudent that it is bis duty to think 
and to reafon for himfelf. That if he implicitly 
acquiefces in what is abfiird or unintelligible, 
he adopts it, and makcs it bis own; but that, if 
after inveftigation he is obhged to fiibmit, he 
(hould regard it as the abfurdity of others which 
he is not to anfwer for, but to mark, 
urvifion of The law relative to the divißon of a manor 

muiort. f^ems to be involved in ftill more uncertainty 

and doubt. 

Before the ftatute of quia emptores terrarurriy 
as a manor might have been created, fo it might 
have been divided; and the numbcr of manors- 
of confequcnce, encreafed (^f). But if, ac- 
cording to the doftrine before noticed, a manor 
could not have been created fince the palfing of 
that a6l, by a tenant of a common lord, it 
Ihould feem to foUow that fince the pafling of 
that aft, a manor cannot be divided into 
feparate manors, by the tenant of a common 
lord, as fiich divifion would be a multiplication 
in efFeft, However, a diftindlion has very pro- 
perly been made between a divifion by aft of 
law, and a divifion by a6l of the party. 



(/) Vidc M. 8, Ed. 2./. 250. Mayn. Kitch. 4. ä. 

It 
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It appears to have bcen acknowlcdgcd by the 
ancient books {g) ^nd oftcn recognizcd by latcr 
•authors (Aj) that a tnanoir might have bccn 
divided, fubfequently to the ftat. quia emptores^ 
by a£l of law; As if a manor defccnded to le- 
vcral coparccners, and luch coparcencrs made 
partition, each (hould have had a manor, in 
cafe part of the demefnes and lervices were 
allotted tp one and part to the other (/). Büt 
though the manor might have been divided, the 
tenancy coüld not have ^ been fo: as if a tenant 
held by rent and certain other ferviccs, and the 
coparceners, on partition, apportioned the rent 
and fervices, neither could have avowcd without 
the other {k). 

With refpeft, indeed, to joint-tenants, it is 
faid that the manqr (hall not be divided as in 
cafes of parceners ; as joint-tenants come in by 
purchafe f/); though Anderfon thought there 
was no difference between them {m). 

But whether a manor can be divided by the 
a£l of the party does not^appear to be by any , 
means fettled, Moft of the ancient cafes are 
relative to afts of law ; and moft of the modern 
ones are dedudions from them* In Sir Moyh 



(g) M. 17 Ed. 3. pl. 102. /. 72. *• JPafchit. 9 Ed. 4. 
//. 18./. 5. a. Trin. 12. Hcn. 4. //. 13. /. 25; b. Mick. 
II Hen. 6, pl. 10./. 26. «. Trht. 26 Hcn. 8. pl. i^.f» 4. «• 

(h) 4.C0. 26. b* 6 Cq. 64. a. i^c. 

(i) Vidc Trin. 26 Hin. 8. pL 15./. 4. a. (ffc. as in (g). 

(k) ATich. 17 Ed. ^.pl. 102./. 7a. *. 

(/) Cro. Eliz. 39. per Periam J. in Morris V. Smith äf 
taget ^ and i Leon. 2J. S.C* 

(m) I Leon. 28. 

c Finch' S 
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FmcAe^sczfc («), a diftinÖion was taken bctwecü 
a^s of law and of the pairty : and Sir Edward 
Coke afErms, in a note to Melwich\ cafe (ö), 
that a lord cannot by his own a(^ make of onc^ 
änd the lame Tmanor, at the common law, fiindry 
manors confifting of demefnes and freeholdcrs. 
There is, however,a grcat contrariety of opinion 
on this point, as may be feen in the böoks cited 
in the margin, (^). To reconcile thefe, would 
be a tafle of no fmall difficulty. But I muft 
confefs that none of the ancient cafes that I 
am aware of, many of which are fb generally 
"^ referred to, by any means amount, in my con- 

ception, to Warrant the do6l:rine that a manor 
may be divided by the adt of the party : and the 
inConveniency, if not the nature of the thing 
militätes, I think, ftrongly againft the adoptioa 
of fiich a doöririe. 
fbT^ft^af ^^ ^-^^ ^^^^ grant the freehold of all the co- 
part of a ma- pyholds within his manor to a ftranger in fee, 
feL """ ' it is fäid (y) that the grantee may keep a cuf- 
tomary court, and regrant the copyholds in cafe 
of efcheat, ££?r. For this, iay they, is only the 
divifion of the coürts : and the legal manor. re- 
mains in the original lord* 



(») 6 Ca 63. a. 

\c) ^ Co. 26 h. and fee Gilb. Ten, 210-12* and 6 Co- 
63. Ä. 

{p) Gilb. Ten. 210-12. Cro. Eli%. t9- liäriris tsf Haies V. 
Nicholls^ Ihid. 38. Aforris v. Smith tä Paget. I Leon. 36. 
Marfli i^ Smithy Cro. f/zz/^OO. 4 Cu 26. b, 6 Co. 63. tf. 
isfr. and fce 15 Viner 223. Manor (G)» 

(?) 4 ^^* *6. MelwicHs cafe* 

ßufe 
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But a do6lrine like this is juftly queftia q^ "<• 

and perhaps, on invcftigation it will appea\ 
önly incompatible with principlc, but e\ 
dcfiitute of authority itfelf. '\ 

It was acknowledged in thc cafes of Murrh 
and Smith (r),apd Melwich and Luter (j) that, 
by the grant, the copyholds wcrc levcfcd from 
the manor. To have permitled the aft of thc 
lord to deftroy the intereft of his copyholders, 
would certainly have been unjufl: : and it would 
have been inconfiftent with the very grant that 
thc copyhold intereft fliould be turned into 
frcehold, as the freehold was the fubjed of the 
grant. But, ^rely, it muft be evidently repug- 
nant to undeniable principles to fay that the 
grantee of the inheritance Ihould, in cafe of 
efcheat or the like, be warranted in granting 
the premifes by copy ägain. . A copyhold muft, 
in-^its very nature, be withinj and parcel of a 
manor, and held at the will of the lord, ac- 
cording to the cuftom of the manor of which it 
is fo held. On a re-grant, in the prefent cafe, 
therefore, within what manor (hall the premifcs 
be dcemed ? What manor are they to be par- 
cel pf? According to what cuftom are they to be 
held ? By the conveyance of the freehold they 
were fevered from the original manor : they werQ 
no longer within, or parcel of that .manor : nor 
can they be held according to the Cuftom of that 
manor of which they have ceafed to be held at 
all. The grantee of the inheritance of the free- 

I ■ t 

(r) ^Vo. 24 b. Cro. Eiiz. 252. 
(j) 4 Co. 26 a. Cro. Eliz. 102. 

c 2 hold 
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hold muft hold of the lord abovc : but the cöpy* 
holders muft hold of the grantee. . The copy- 
holds, therefore, on a rc-grant, could not be held 
according to the cuftom of the manor par amount ; 
änd it mould, cotifcquently^ feem that they 
could not bc regranted by copy at all. 

And if we look into authoritics the dodrine 
appears equally Äeftitutc of fupport» If the 
lord graut the iuheritance of ^ne copyhold only, 
it is acknowledged that the grantee cannot hold 
a court ; nor grant the land as copvhold again (/)• 
And in the cafe of Neale and jackfon (u) the 
grant was only of a chattel intereft ; andj con- 
fequently, not withih the ftatute of qma emptores 
terrarum* And> in the inftance of the grant of 
the freehold and inheritance of all the copyholds 
in the manor, the only cafe I can find {w) 
which countenances the doftrine feems to havc 
bcen denied by the juftices on a writ of error 
being brought in the exchequer Chamber : — for 
althoügh the matter was compounded, the de- 
cifion in JB. R. was given up as infupportable ; 
and the judgment declared to be " a ftrange 
judgment/' never entered up by the direöion 
of the court; and all the juftices and barons in 
the exchequer Chamber held clearly that the 
grant by copy, by the grantee öf the freehold, 
was void (;r). 

■■ - ■ » >- — - — -- — — < — 

• (t) 4 Co. 24. *. Marrettii Smith. ^Cc.zj.ä. 
(u) 4 Cc. 26. B. Cro, Eiiz. 395. 

. (w) Mehvick Öf lAH^r^ 4 (7^. tS. a. 

(x) Cro. Eliz. I03-4- and 443. 

A manor 



a manör. 
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A manor may be Hifpcndcd for a timc and sufpepGon »f % 
rcviye again: as-where the lord leafcs all the °**"*^'" 
demefne3 of the roanor for ycars; the manor, 
during the exiftence of the leafe, i^ fufpended: 
but,' Qix the expiration of the term, it fhall rc- 
vive (j/). So, if, a manor defccnd to two 
parceners, and, on partition, the fervices be al- 
lotted tq one and the demefhes (a) to the other, 
and the ,one die, the manor (hall rcvivc ; for 
it was fufpended pnly, and not dcflroyed (a). 

Our aext enquiry is into the mean$ of de- Deftruaion of 
ftrudion: and in the firft place, as a manor 
muft Gonfift of demicfnes and fervices, we may 
obferve that whenever they becorae abfolutely 
feparated, fo as to be incapable of unitir^g again, 
the manor no longer continues a manor in 
reality (^), thongh it may in reputationj or in 
other terms, it would ceafe to be a legal manor, 
though it may ftill be a feigniory in groß (^), 

If the lord grant all the demefnes (<^,) or all 
the fervices (^) to a ftranger; or if all the fer'-? 



(y) I Leon. 27-8. cited as fo adjudgcd. 
(z) Trin. 1% Hen. 4. pL 13. /. 25. b^ Mtch. 18 Hen. 
6. pL 10. /. 26. a. 

(a) See 12 Hen, 4. ai?d 18 Hen 6. as before, and 6 Co. 
64. a. 2 RoL Ahr, 122. Manor (F) pl 3. and (H) where the 
famc cafes are cited. 

(b) See % Roll Akr. 122 Mani^ (H). Liitl Rep. 128, 
and the cafes before cited from the Year-books ; to which 
add Trin. o jßd. A> pL \n.'f.'in. h. and l And.^^l. 

(c)Scef.N.B,ß.C. 

(ä) 6 Co. 63. a. Sir MoyU Finc/i^s Qzfe. 

(e) Trin. 9 Ed, ^. pl. 17. /. 17: b\ and vide Mich, ij 
Ed, 3. pL io2. f f2y b. and Trin. lillen. 4, pL 13./. 25. L 
4^id Skin. 66 !• m the caic oi^The King V. Bifhop'of C/;^rr. 

CS vicea 
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viccs become extinftj (/) the manor will bq 
deftroyed. 

Wc havc already feen that a court baron h 
eiTential to a manor at law; and that there 
touft be frank tcnants who owe fuit : If all the 
frank tenancies, ther efore, cfcheat, or become 
forfeited, or purchafed by the lord, the manor 
is properly at an end (^), though it may con- 
tinue, in contemplation of law, as to certain 
purpöfes ; a$ to preferve the right of wrecks and 
eftrays, &c. (^). So, if there be but one freei 
tenant, the feigniory as to him remains with 
refpeft to his fervices^ &c. though there can 

be no court hcld (/). 

• • • 

'■; ' " • q 

(/) Yelv* 190. The King v. Staverton. 
ig) Bro, Comprlfe^pll 31. and ante, 
(h) Calth. 13. and vldc Trin. 9. Ed. 4. fh fj'ß ij* ^% 
Paniy. * A 

• .^ (/) 1 Anders. 257. 2 Lord Raym. 864, 
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0/ QRANTS, 

IN die preceding chapter wehavefeeii thät N«nife©r.- 
, the lord allotte4 c?rtain portjons of hisde-»^ *™^ 
rnefhes to be cultivated by the Iower order of 
bis dependents, who held fhem at bis will, 
under fervices; of a bäfe and ruftic )Qat]ure, and 
fuch; as in the conception of thple days, bccame 
the villein to retüri). Thofe allotments, like 
the ancient feuds, were properly the lords gifts 
in recompeiice of acknowle.dged ßdclity. aijd iq 
Confideration of future lervices, 

We may thereföre dcfine a grarit to be, " a Dcfi«d. 
gift of the lord to another perfon oj^ a certai^ 
portion öf bis demefnes, fö be held by copy of 
court of Roll, at the will of the Ipird, according 
to the cuftom of the mänör, under the ulual fer^ 
yices and returns/* 

And,firft,it is "a^^/*and this the very term 
implies. Even feuds held by frank tcnure werc 
originally gi/is : hence were they denpminatcd 
munera^ btneßciüy 2LW^feuda\ and the terms ftill 
vfed in feofFments are thofe of " give and grant;'* 
do and dedi being regarded as the moft apt and 
proper in that Ipecies of conveyance (i). 
* And when we confider that copyholders were 
originally pf Ib fervile and bale a clais of mcn, 

T-^^e -1 — \ . - ^ 

(*) See Co Lit. 9. a. and Waih No.H. toGilL Tfn. i.tf. 
c 4 and 
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and thattheyheld thcir tenementsftridüyat will, 
WC muft neceflarily regard thofc tencmcnts as 
primarily derived from thc munificencc of the 
lord, as they continued to be cven aftcrwards 
held at bis pleafure. 

Hcncc, too cycii at this day, a copyholder 
may, in pleading, allege any admittance ^ cithcr 
lipon a defcent or furrender, as an, immediatc 
grant from thc lord U). 
wiiomay " Secofidly^ E copynold " is the gift of the 
«'^ Icrdy And hcrc wc may eiiquirc into the ca- 

pacity of th^ lord to grant. 

In voluntary grants, fays Sir Edward Coke^ 
which arc made by the lord himfclf, the law * 
neithcr relpeds the quality of his perfon, nor 
inftnt, &c. the quantity of his eftate : for be he an infant, 
and 10 throu^h the tendernefs of his age infuf-^ 
ficient to dij^pofe of any land at the common 
law ; or non compos mentis^ an idiot, or a lunatic 
(/«), and fo for want of common reafbn unable 
to traffick in the world ; or an outlaw in any 
perfonal aftion, and fo excluded from the pro-* 
teftion of the law, ör an excommunicate, ©c, 
yet he is capablc enough to make ^ vohmtary 
grant by copy. 

And the quantity of the lord's eftate is nomore 
refpeöed than the quality of his perfon : for if 



(/) Cro, Jac. 103. Fyjier v. Hemling, .4 Cp. 22. hl 
Brownes cafe. 

(m) His committee cannot grant. Though in Blcwit^s cafe, 
thc court ordered that the ft^Jward Ihould apprize the 
committee and thc court alfo, of his intention to grant by 
copy ; but this was a matter of difcretion, and not of right. 

' his 
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bis mtereft be lawful, bc his cftate never fb great Aperfonhavmg 
or never fo littie, it is not material : for be it in Än"y'''^ 
fee, orbeitin tail, or dower, or as tenant by 
curtefie, for life or for ycars, as guardian, or as 
tenant by ftatute, or as tenant by elegii^ or at 
wUl, the leaft of thcfe eftates is a fufficient 
Warrant to che loi^d to grant any copyhold cA 
cheated unto him, for as long time as the cuftom 
doth allow, the ancient rents and fervices being 
truly referved ; and thefc grants fhall ever bind 
them that have the inheritance, or frank tene* . 
ment of the mauor (»). And the realbn of the 
law is this: A copyholder upon voluntary 
grants ms^de by copy doth not derive his eftate 
out of the lord's eftate only, fpr then the copy* 
holders eftate fhould eeafe when the lord's in- 
tereft determines; nam cejfante primhivoycejfatde^ 
rivativus : but the life of the copyholder 's eftate 
is the cuftom of the manor; andthcrefore \yhatfb- 
ever befalls the lord's intereft in his manor, bc it 
determined by the courle of time, by death, by 
forfeiture, or other means, yet if the lord wei:e 
legitimus dominus pro tempore j how ftnall fbevcr 
his eftate was, that . is enough ; for the famc . 
cuftom that fixes a copyholder inftaritly in his 
land upon his admittance, will likewife prefervc 
and proteö his intereft to the end in fuch man- 
ner that thoügh the lord's intereft fails, yet his. 
ihall never fall to .the ground, . being upheld by 



(«) But it has been faid that a lord having a particular 
eftate, cannot grant a copyhold by»parccls, or dcniifc part 
and retain the rcfidue himfclf. Per Popfu^m^ Cro. Eliz. 
662. in Gay Y. Kay. Sed ^are. 

fuch 
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foch a prop, luch a pillar ; unlefs perchäncq 
the copyholder offer violence to his founder, iii 
breaking the cuftom (o). 

So a bifliop, preberidary, parfbn, Ö^r, 
feized in right of churches, may grantby copy 
in fee ; if an eftate in fee be warrantcd by th^ 
cuftom of the manor ; and it fhall bind their 
fiicceffors ; and in the cafe of the bifhop, liich 
grant will begood even againft the kin^ pn the 
vacancy of the fee (fi). 

So if a perfon be feized of a nnanor in ri^ht 
of his wife, he may together with his wife grant 
copyholds in fee, and \t fliall bind the wife and 
her heirs : but it is faid in the cafe of Shoplanä 
and Ryoler (q\ that the hufband carinot grant 
them in bis dwn name ; but the \^ife muft joiii 
in the ojrant. 

Butif there be two Joint tenants ofa manor,^ 
one only may grant, and it will be good againit 
his companion ; for he was domttiusp'a tempore;^ 
and each was feized per mie & per tout (r); 

If, ther^for-e, a perfon have a lawful intereft 
in the manor at the time of the grant made it h 
enough, The intereft need not, we find, be any- 
ways commenfurate with the eftate fo granted 
by copy. Should the intereft in the manor be 



{ol Cq Copyh.f, 34. Tr. 67. erfr/ 4 Co. 2J. b. Clarh v, 

(p) 4 Co. 21. h. in Brownes cafe, and the books cited, to 
which add Trin. 15 Hen. 7. pL 13. fol. lo. a. 4 Co. 33. *• 
Giib, Ten. 197. :. '" 
" (q) Cro. Jdc, qg. 

{r) See Co. CopyA. ß 34. Tr. p. 76. QU^. Ten. 33^^ 
But li;e i Diäum ot 4fiä£rfm cmtra in i. Leon. 134. 

determiae4 
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4etermiried the moment after the grant bemade, 
nay, if it be wholly and^^ initio defcated, it mat- 
ters not, provided the iatereft- of the granting 
iord was a lawful intereft at tlie time of the grant. 

Thus, if a manor be granted upon condition, 
and, before the condition be Ijroken, the land be 
granted by copy, and then the manor become 
fbrfeited, and the feofFor enter ; yet the copy- 
hold eftate will remaiu untouched, becaufe law- 
fully eftabliflied by cuftom. If a man feized 
of a manor in fee die feized, having ilfue a 
daughter, and, his wife being privement enßent 
with a fon, the daughter grant lands by copy ; 
this grant fhall ftand good againft the fon, for 
the daughter was legiüma domina pro tempore. 
So, if the feoflfde of a manor upon condition to 
infeoffa ftranger the next day, make a volun- 
tary grant by copy, this ihallbind: and yet his 
intereft was to have hut fmall continuance. 
If ä mianor be granted with a fetoe in frank 
jnairiage, aa(J there be a divorce had caufa 
prcecontradlui^ io that now the intereft of the 
manor ^is granted taihe ferne only, and by re- 
latiön thS marriage is yoid ab initio ; yet becaufe 
the baron was legitimus dominus pro tempore^ 
any cöpyholder's eftates grianted before the. di- 
Vorce will remain gqod. - So, if a man efpoufe a 
ferne feigni6refs under the äge of confent, and 
after fhe difagree ; though the marriage by re- 
lation was void ab initio^ yet copyholds granted 
before difagreenjent ihall jiever be ?ivoided ; 
)^aufa qua fupra^ 

If the Iord of a inanor commit felony or {j^^'^S""*'^ 
muriner, and propefs pf out-lawry be awarded '"^ "^"^ 

againft 
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againft him, and after the exigent hc grant copy^ 
hold eftatcs, according to the cuftom, and then 
be attainted ; thefe grauts are valid, though by 
relation themanor was forfeited from the time 
of the exigent awarded. So, if the lord had 
tecn attainted by verdi6t or confeflipn, ^ny 
grant by copy aft^r the felony or murder com,- 
mitted, fhall ftand good, natwithftanding the 
relation. If the lor!d of a nianor acknowledge 
A ftatute, and then grant lands by copy, «and 
after the manor be delivered to the cognifee in 
extent ; the grant cannot by this be impeach- 

If the lord, after marriagc^ grant \>y copy and 
die, and his widow bc endowed, yet the grants 
will be good againft her: but if the heir,.. after 
the death of the huihand and before cndow- 
ment grant, it fhbuld fecm that the widow 
may, on being endowed, avoid fuch grants of 
^he hcir (/). 

Bwt no grant can be good if made by a per- 
fon having only a tortioiis or unlawful intereft, 
as a diffeifor, abater, or intruder, or even by 
the heir or feoffec of fuch diffeifor, ^ai, or the 
difcontinueeof a tenant intail; or by a tenant 
by fufFerance, as if a perfon feized fmr auter 
^ie of a manor grant by copy, after the death of 
ceßuy que vre : In all thefe cafes the grants 



(i) Co. Copyh. f, 35. and poft. 45, 
(0 Co. Copyk. f. 35. 7r. /». 71. N. 
k citcs Rgus and Jrtois. 



(6) to Co. Litt. 58* 
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* Would not be available agg^mfl: the perfons hav- 
ingright(«). 

It is not, however, necellary, where the in- Cratsbythe 
tereft is lawful, that the lord fhould grant in ^"^"^^ 
his own perfon. A fteward, retained by patent 
in the cafe of the king (te;), or even by word 
only in the cafe of the fubjeä (x\ may grant 
according to the cuftom of the manor, without 
the exprefs direftion or affent of his lord (jk) : 
though not In oppofition to his pofitive com- 
ihaiids (ä). » 

But in Order tö enable the fteward to grant^ 
it is not enough that he be fteward defatlo^ he 
muft have a lawful authority. In matters of 
neceflity, indeed, or in which the perfon is 
merely an inftrument, as in admittances on 
furrenders, the afts of a fteward de faäo^ of 
oniy a reputed or oftenfible authority, will be 
good ; as the perfon taking under üich a6l is , 
not obli^atÄd to examine into his authority, and 
the perßn a6ting does that only which the lord 
himfelf would be compellable to do {a). 

So^, an under, or deputy, fteward may grant undcrftcwai^, 
(^); and even foch deputy may fubftitute or ap- ^^• 



(u) Co, Copyh./. 35. Co. Litt. 58. b. 1 Roll Abr. 499. 
Copyhold (C) pL 2. Rom and Arto'is. 2 Leon. 45. S. C- 
Gilb. ten. 198. i^c 

(w) 4 Cp. 30. a, Harris and Jay. Gilb. Ten. 22 x« 

(x) Co. Ccpyh.f. 45. 7>. p. 104. 

(j) Harris and Jay^ ubifup. Gilb. Ten. 221. 

{%) Cro. Eliz. 699. Harris and Jay. 

(a) Gilb. Ten^ 315. Cro. Eüx. 699. 

(*) Sc« Maorg 1x2. Bro. Ten.p. Copie.pl. 26. 

point 
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point another to do fo (c). But in cafe öf the 
king, it is faid that the fteward muft be ex- 
preSly empowered by his patent to appoint a 
deputy, or the grant by fuch deptoty will not be 

good(^). 

The bailifFof a manor cannot, asluch, make 
a grant by copy ; for fuch a power does not ap- 
pertain to his officeji which was inilituted for 
other purpofes (<?). 

And we may here remark that the lord of 
ftev«ard may grant" as well out of court as in ; 
anditfhouldfeem as a necefikry confequence, 
out of the manor alfo : but it is faid that* an un- 
der fteward cannot grant out of court without a 
fpecial authority or cuftom enabling him fo to 
do. Yet quoere as to this latter point (/). 

Thirdlyy It is the gift of the lord " to another 
perfony For the lord cannot grant to himfelf j 
Thetord him- ttor can he hold of himfelf by copy ; nemo poteß 
feif cannot bea rr fgf^gfj^ gf dommusy was thc cftabliÄied axioTO 

grantce. JJ 

ofthediftantday., 

Lord Coke, indeed, teils us, that the lord him- 
felf may take acopyhold to his own ufe (^) : 
but it is evident that he was then fpeaking of 
the lord's taking a furrender to his own ufe; for 
although the profeiied objed of his chapter in 
which the cited paflage is to be found, is to 
. point out who may be grantees, yet in truth the 



To wTiom a 
grant may bc 
made 



(c) See I Leon. 288. Lord Dacre's cafe ; and fec alfa 
Lord Raym, 658. 

{d) 4 Co. %o. a. b. Harris and Jay. 
(e) GUb, Ten, 204. — *- . 

(/) See IVatk. No. CXI. to CUb. Ten. 447. 
(g) Co. Cofyh. f. 3S. Tr.p.^(). 

^reater 
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greatef part of that chapter is confihed tö the 
capacity of the furriHderee. 

So, the lord <^arinot grant to his own wife ; Nor \m wiij, 
for fhe is not another perfon in the eye of the 
law : the hufbalad and wife being but one per- 
fon in legal eftimation (Ji)^ 

Again ; it fhould leem that the grant ought Noracorpdr^ 
to be confined to a perfon : for it does not ap- ^'''"' 
pear that a corporation can hold by copy. So the 
king cannot be a copy holder ; not only in his 
corporate, but in his natural capacity : for it is 
below his majefty, fays the law, to perform icT'* 
vile fervices (/) : but, indeed, according to a 
do6trine long eftablifhed, he cannot perform 
any (ervices at all; fince he can hold of 
none(^). 

In Caithorpe (/) it is faid that an älien may NoranaUc*. 
be a copyholder ; but this, I conceive, is under 
the idca that a copyholder is ftridly a tenant at 
Willy which an allen may be: but as a copy- 
holder has cealed to be merely fuch, it is clear 
that an alien cannot hold by copy {m). 

But, with refped to other perfons, we may 
obferve, generally, that thofe who are under no 
difebility to tak^ by graut at common law, are 



(Ä) 2 Wils. 254. Firebrafsi. Symes y, Pennünt* 

li) 2 Siäer/.. S2. in FJsiäv.'BoDtkßy. - 

(k) Co. Zttt. I. h. Dyer. %. b\pL 8. in marg. and 154. h. 

?>/. 18. Yct there arc many inftances of kings holding 
ands of a fubjeft in ancientDays. See i Roh. ScetL 8. and 
2i. Stu. DiJJl Antiq. EngU Conßt. p. 3. / 3. p, 160. JV. (6). 

{m) See Dyer 303, ä. m margin* 

capabk 
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capable of takiiig by copy according to the cut- 
tom of the manor (»). 

Fourthly^ It is " a gift of the lord, ^c. of a 
certain portion of his aemtfnes^'^ 

Nothing can be granted by copy which is not 
parcel of the manor (0). The copyholder held 
originally only at will ; and the pofleffionof the 
tenant at will was that of the lord. The tenc- 
ments, therefore, which were held by copy 
were ftill confidered as in the hands of the lord 
and/confequently, as his demefnes (/). 

Again ; nothing can, by the very terms, bö 
granted to be held by copy, which does not lie 
in tenure ; for what lies not in tenure cannöt be 
keldizs rents, bailiwicks, fairs,commons, and 
advowfons in grofs, &c. (^). 

A manor, it is faid, may be granted by copy ; 
though this has been much queftioned (;). In 
the Ycar-'Booiy M. 32 Hen. 6. //. 16.J0L 9. b. 
it is affinned that one manor may be parcel and 
held of anothf^* But it may be alked, is not 
every manor that is not abfolutely held in capite 
held of another manor ? And, therefore, its being 
held of another does not feem conclufive as to 
the validity of a grant by copy. But as to the 



(n) Co. Copyh. f. 35. 

(0) Co. Utu 58. b, 4 Q. 23 h. 24. h. See Walk. Gilb. 
Ten, 313. And fce Jnte chrw p. 19. 

{p) 2 Roll. Rep. 236. Cro. Jac. 559. Pymmock v. 
HiUer 12 MoJ. 147. fVinter v. Lovedurr^ I Lord Raym. 
43, 4. Brittel y. Bade, and X225. Crowther v. OldfieUp 
iSalk. 185. Brittel V. Dade. 

(j) Co. Copyh. / 42. Co. Litt. 58. b. See Roblnf. Gav. 
i, i.r 5./>. 79. 

(r) Co. Litt. 58. b, and N. (2)* and fce Cro. Jac. 259. 
Thi King v, Stanton. Gilb. Ten. 215. 

aflertion 
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feflertlön that one manor may be pärcel of anö- 
ther^ we cannot help obferving that fuch a doc- 
trine appears lubje6t to much objeftion : the 
manor held by copy is held ai the will öf the 
lord above. 

If by length of time, indeed^ füch will is be- 
toriie nominal önly, it dän make no difFefence 
in the natura of the thing: it was originally 
ftriftly at wilL Now the concc{)tion of one 
tenant at will demifing a manor to another at 
will feems rather extraordinary ; as the tenants 
at the will of the latter would be fubje6l to a 
double caprice (j); However, feveral manor* 
in the kingdom arc faid to be fo held (/) ; and 
as it i$ ilöt probable that äny more Ihould be fo 
granted-j the fubjeft muil: be fufFered to rcft. 

Tithes, it is faid, may be gran^ed by copy {u)\ '^'^l^^,^^^ 
and underwood ('u;)^ herbage, ^c. {x). ' &c \, 

Büt it is alleged that it is neceflary, in order / ' -. , . 
to flipport a graut by copy, that the thing granted ;^ ^ 

muft have been demifed and demifablc from \ * ' ■ ^ 
time whereöf the memory of man is not to the V* : : * 
tontfary: hence, fay thcy^ a grant of wafte ^Vftc-i^nd.' 

(5) And fcc C7fl, Jac. 260. The King v. Sfantcv. , y^.(j^ '^Jc < , 

\t) Cr 9, Jäc, 32*7. Moore v. Goödgamc. 11 Ca, 17. ^, y / 1 
S. C. linder the name of Sir Henry Nevli's. änd fec Ycm- / ' / 
^ookM. 32 Hern 6. />/• 16. /. g. L 

Ayleßiam Iii Nbrfblk it held by COpy. Sb& C:^n7pl Co^^yJu 
kit Aylefliäfn^ &,c 

(a) See Wm\. Gilh. Ten. ^31. and iV. {h). 

Uv\ 4. Ca. 21. ä. iioe v. Taylor^ and Gilb. Ten, 222. and 

(*) See Q.Gopyh.f. 42. Flner. Copyb. (E.) Comyn. Gipvh. 

land 
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land by copy, which was never granted by copy 

before, would not be good (y). 

^ Yet, if lands have been granted by copy for 

a nümbcr of years, as 6o or 80, and it cannot be 

kc<i/)^ry \ fhewn thatthey werenot demifable before that 

i ^/ J^ time, the law will prelümc that they were re- 

''^ "1 /gularly granted; and confider them as proper 

{i^c: .< itO copyholds. But in this cafe, as Calthorpe fays, 

•X -•^' /V (v. it is not the number of years, but the memory 

'^ • / of man, ön which their nature as copyhold de- 

' ^\' . pends. Such a number of years would create a 

prefumption : but if it can be fhewn that they 

... , r /- V were once not demifable, then fuch prefumptioa 

mufl give place to proof {%). 

But we are told by Sir Edzvard Coke (ä), that 
it is not of neceflity that the lands mufl always 
have been aöually dcmifed time out of mind, by 
copy of court roll; if they were demifable. 
faid he, it is fufEcient. If this then be law, 
whät reafön caii be given why a gfant by copy 
of wafle lands fhould not be good, if fufficient 
commonage be left for the other tenaiits? It 
is acknowledged that if a copyhold efcheat, 
and the lord keep it ever fo many years in his 
hands, he may again grant it by copy; and fuch 



{y) 1 Leon. 55. Kempi^ Carter. '^ Kehle, 124. Bifhop of 
London V. Rowe^^Kitch. 81. ^. 2. IViiß 125. Roe d. Nezvman 
V. JSiewmans 2 Durrtf. & Ea/?, 41 C Revell v. Jodrelly and 
fee Lord-i7<2//s note (0) to F. N. B, 14 £>. which cites 21 
£d, 3- 56- Vide 21 Ed. 3. f. ^6. a. Mich. pl. 5. 
. {%) Calth. ig. 54-55/ and IfatL N. XC. to GiiL Ten. 

{a) Co. Litt. 58. h* 

grant 
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gfant Will he good, (6). Now; ön the efcheat; 
the former grant was utterly at an end ; and, if 
the lord may make a new grant (for a new 
grant it certainly would bejof the preriiifesi 
why fliould he not grant any othei* part of his 
demefncs by copy? 

The land formerly granted by copy was 
öriginally demefne land, equally with any other 
part of the wafte (c)* The grant of wafte-land 
cannot interfefe with the ftatute of quia empto- 
res terrarum (^/), for it is not withiti it ; the 
topyholder holdirig only at will, and taking no 
eftate at common law; — no portion öf the te- 
nancy; ^ . .^ . , ; ^ 

In mariy manors in England a cuftomis urged . 
las enabling the lord to grant portions of his wafte- \ 
lands by copy with the ajfent of the homage oj/ / /; 
ci a.certain number of them. And in the cafe 
oi Hughes V. Games (^), fuch a cuftom was ad- ' 
mitted to be good ; and a cafe was alfo cited in 
which it was faid to be fo determined : and Lord / 
Chancellor King there feems to have acknöw- 
ledged the. validity of luch a cuftom (J^), but/. is, ' 
laid that the queftion in the cafe of Hughes v. v^ 
Games was whether there was a cuftom to do it 
without the homage? and that, faid his lordüiip^ 



(b) Co. Litt. 58. h. 4 Co. 31. /2. French's cafe. 

(c) 2 RolL Rep. 236. per Ley^ C. J. and ittantep. 32; 
(^) 18 J?^. 1. «^.3. 

(e) Sele^ Cafes in Chane, Temp. King. C, 62. 

(/) And the author has been informed that iti ä ci\b 
which came ön in the common pleas, De Grey, C: J. inti- 
mäted an opinion that fiich a cuftom might be good ; but 
the cafe T^ent ofFön another gound. The cuftom was al- 
leged äs within the manor of Hampß^ad in Middlefex. 

D 2 muß: 
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muft go to law ; and thcn it will be for thc? 
court of law to confider how far a cuftom to 
raake fuch grants witkout the homage bc a 
good cuftom, 

The confent of the homage feems to havc 
been ncceflary for the prefervation of their com- 
rrionage, Ö?r. but it fhould not bc forgotten that 
the frank-tcnants, might have a right of com* 
monage in the lord's wafte alfo. The homage 
ofcopyholders, therefore, (for frank-tenants are 
/, not of the homage in the copytiold court) 
"/'''^^cannot bind the right of the tenants wha 
\ \ ' ^ hold not by copy. The confent of the homage 
' : does not feera, therefore, a fufficient ground on 
Ivhich to reft. 
.jtCi. V. ; The tranfcendant power, indeed, of parlia* 
i, ,,\. -ment may enable a perfon to grant by copy (^), 
and fuch power has been repeatedly conferred : 
(^h) but thcn fuch power fo fpecifically given 
feems to imply that the grants would not be 
' "' otherwife good. 
Lands efchcated By whatcvcr mcaiTs the lord accedes to the 
^^' copyhold intereft, whether in confeqüence of 

efcheat, forfeiture, defcent, furrcnder, or other- 
wife (/) ; or however the copyholder takes the 
^owthedcmi- manor (i) ; Yet, as lord^ he may regrant the 
mty^Jd?"^^ premifes by cop*y ; unlefs he change the nature 
ftroycd. 0f ihe eftate by creating a. common law intc- 

.1 _ ■■ ■ , ^ - , ■ ^t 

{g) See 2 Durnf. fef Eaß^ 425. in the cafc of Revell v. 
JodrelL 

(^) 35 ^^^- 8. c. ^3, 37 Hcn. 8. r. 2. and 22, & 23^ 
Cor. 2. ^. 3. relative to Thornhury in Glouceßerßire^ &c. 

(/) I RoiU Abr. 49S. Copyh. (P>). 4 Co. 31.0. Frcnch\ caie. 

\k) See Fr€mW% cafe, iiblß^p, tue. 

reft 
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reft in the lands. If he make a leafc for years - 
or any other cftate hy deed, the demifable pro- 
perty of the premifes would be for ever dc- 
itroyed : but if he retain them for any length of 
time in his hands, he may grant them by copy 
again. Or if a copyhold in fee efcheat to the 
lord, and he grant it to another by copy for 
life, he may grant the reverfion alfo by copy; 
or grant a new copy on the death of the tcnant 
forlife(/). 

So, if the interruption be wrongful, as if the 
lord be diffeifed, and the diffcifor die feized, ot 
if the land be recovcred againft the lord by falfe 
verdi6l, or erroi\eous jndgment; in thefe cafes 
tili the land be recovered, or the judgment re- 
vcrfed by the lord of the manor, the land will 
not be demifed or demifable, and yet after the 
land be recontinued, it will be grantable agaiil 
by copy; for non valet impedimentum quod de 
jure non fortitur ejfeäuniy & guod contra legem 
ßt pro tnfeäo habetur: but it the land Ib for-* 
feited or eicheated before any new grant made 
be extended upon ^ a ftatute or recognizance 
acknowledged by the lord, or if the wife of the 
lord in a writ of dower have this land affigned 
to her, althongh thefe impedim'ents äre by afts 
in law, yet, uiafmuch as the interruptions are 
lawful, the lands can never after be gninted by 
copy (zw). / 

But if a copyhold efcheat, and the lord ^ro tem'^ 
fore^ who has only a particular intercft in the 



(/) I Leon. 56, Kemp fcf Carter. 
]m) 4 Co. 31. Ä» Frenchh cafe. 

D 5 manoc 
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manor, make a leafc for years or othcr coir^mon 
law eftate whiqh would have abfblutely deftrqy-- 
ed the demifable propertyofthe lands, had fych 
leafe qr ef]:ate be^i; made by a tenant in fee, 
yet flieh lord, having only the particular in- 
tereft in the manor, Ihall not, by his own aö^ 
prejudice him in rem^inder or reverfion: and 
therefore, although he himfelf (hall tje bound 
by his own a<St, and abfolutely pfecluded froni 
granting the premifes again by copy, yet, on the 
determination of his eftate in th^ manor, the 
premifes mj^y be granted by cqpy again ; for the 
cuftom (hall not be deflroyed, as to thofe in re- 
painder (ä). So, if the king leafe an efcheated 
copyhold by deed, the cuftom (hall not be def^ 
|:royed ; but, on the expiration of the le^fe, hc^ 
jnay ag^in grant it by copy : for the grant of 
the king (hall notenure toa double int^tatas the 
grant of a fubje£l rnay do (o). 
wbo miy rc And ^s to the gfant of lands which were oncc 

fh!kcd lands' ^^^^ ^y ^^Py ^^' efgheate^ to the lord we may 
obferve that it matters not whether they ef- 
cheated befof e the ^cceffioi) of the granting lord 
to the maiaor, or within his öwn time ; for im-r 
mediately oa t;heir cfcheatii:)g th?;y feil into the 
maiibr and pafled along with it, and, confe- 
quently, might have been granted again by öopy 
(in cale their demifabje prQp§rty was not de- 
^royed byithe;r being turned into conjmon-lawj 



?, 



f«) Cr^.Eiiz. 459. ^oneßie v. Rußey, 2 Roll Abr. 271. 
[refcript (T,) pl/}-^- ' S. C'r und^jf the n^rhc of Rufiey an^ 
..or.eßy. 2 ihid, 196-7. Prercgaüve le Roy (G) pL 3. 4t 
'^remer and Burnett. & N. {7) to Cq, Litt, 58 ^. 

{9) Cremer 'Ai\^' ßumett^ ubifup. fnd Gilb. T^n. 394^ 
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cftates) by any lord who gcceded to the mänor, 
however trifling his intereft, proyided Ins intereft 
were lawful (/>). . 

Again, if a copyholder accede to the manor, 
and his copyhold be, in confequence, extin- 
guiflied, he may grant it agairi by copy (j^) 
equally as the lord originally entitled to the 
manor might have done in cafe the copyhold 
had e'fcheatedor becn fu rr endered to hisule: for 
it matters not whether the m^nor come to the 
copyholder, or the copyhold come to the lord. 

If the lord have only a particular intereft in 
the manor, he may grant by copy, though the 
eftate fo granted by him may not only continue 
longer than his own eftate in the manor, but 
even if the eftate fo granted may eventually 
not come into pofTeffion during the exiftence of 
his own eftate : thus, a tenant for life, (r) in 
dower, (j) or guardian, (/) and feemingly by 
the better authority as well as from the reafon of 
the thing, a icffee for ycars (ti) may fo grant in 
reverfion, though the grant may not take effeft 
in pofleffion tili their own intereft be determined. 

But it has beeil faid that a lord cannot grant Grtnt i> r^ 
a copyhold in reverfion without a fpjceial cuftoin ^"^'°^* 
empowering him fo to do : yet it is obfervable 

it) See Sir PFm. Jenes^ 449. Lee^nii Bcthby. i KeL 720. 
S. C. Cro\ Car. 521. S. C.' 4 Co. 31. h. FrencVs cafe. 

(q) Moof^i 185. pL 33®. Hi^e and Lyon. 4 Co, 31. b. 
S. C. Hm, 65^ Blemmerhajfet v. I^umberfioti, S|r JV. Jones^ 
41.* ^* ^« 

(r) Oalth. 99. 

{5) Cro. E/iz. 661. Gay and Kay. 

[t) 2 Roll. Abr, 41. Gardiin {%) pl. i. Siapland and ÄV- 
1er. 2 P. ff^ms. 122. .. " - i 

(«) See Gilb. Tm. 204 

B4 that 
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jthat moft, if not all, the books whichaffert thi^ 
do6trine are evidently, and for the moft part 
^vowedly, founded upqn theloofe note in March^ 
(w) and the cafe mentioned in Leonard (^x) and 
wäbolt (y). The firft of which does not ap- 
pibar to be any more than a diäum ; and fo Chief 
Baron Comyns (a) confidered it ; and in the 
latter the juftices would give no opinion on tlie 
point. And the cafe of Plimpton v. Dobynet^ in 
Gouldßorough {a) is alfb inconclufive, though it 
leems to be againfl the yalidity of fuch cuuom. 
A cuftom to reftrift the lord, who might have 
granted a copyhold in pofTeflion in fee, appears^ 
as Chief Baron Gilbert obferves {h) to be very 
unreafonable. If, indeed, the cuuom goes only 
to reftrain the particular tenant froxn granting 
in reverfion it might, as he remarks, be reafon-? 
able enough. But we muft certainly have ^ 
better authority than that in March before we af- 
firm that even a Jord having a^ parti(?vilar in- 
tereft, would pequire a cuftom to cnable him ta 
make fuch a grant, .though a cuftom to reßri£l 
him might poflibly be good, 
Thepr^'mi^es^ Fiftlily^ Thc prcmifcs granted muft be 
^eid''by"<^opy held ^S by^copy of court rolh^' for thi3 is anef- 
pf$ounroii.'> fential in this fpccies of tenure, It is not 
enough to allege that certain prpmifes are held 
'' according to the cuftom of the manor,'* but 
■ they muft be exprefsly ihewu to be held '* by 



{w) March, Rep, Trmp, Car. 6. pL ^3'. 
(x) 3 Leon, 226. pl, 13. 

[)') Goiib\ 140. pl: ini. 

(z) Comyns' s Dig. CopyL (C. |a.) '" ^ 
[a) Gouldß. i02.pL 8. ' ^ 

Copy 
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ßopy of court roll alfo :** (r) and on the otbcr 
Jiand it is not enough to affirm that they are held ) 
*' by copy of court roll/* without (hewing alfq , 
thatthey are heid '' at the will öf the lord i' (jj 
for otherwife they may be only cuftomary free- y 
holds. 

And it is obferved by Lord Cohy {e) that 
jthere is no tenant in the law that holds by copy 
butonly this kind of cuftomary tenant; for no 
inan, iays he, holds by copy of a Charter, or by 
copy of a fine ; but this tenant holds by copy of 
eourt roll. 

Sixthly^ they are to be held " at the will of ^j'^^^^*^^^/]^ 
the lord, a^ cor ding to the cußotn of the manor'^ cordingTo thT 
Tunder the preceding branch of our definition m;^o"^^^ 
we have noticed the neceffity of alleging that 
the copyholder holds " at the will of the lord." 
The copyholder was, originally, ftriäly and öfthecftateof 
mcrely a tenant at will, He was folely in- ^^«^*»py^«^<^i 
äcbted to the munificence of his lord for his 
lands ; and his lord might have refumed then^ 
at pleafiire, While the tenant, however, conr» 
dufted himfelf faithfully and fulfilled his con* 
ditions and returns, he was fufFered tp continue 
in the pofieflion of the eftate. If indeed he 
failed in thefe^ liis intereft of confequence, be^ 
came forfeited to the lord. 

When the tenant died, his childrpn, depend- ^^o^Sd*. 
fint npoh their induftry in ruftic employs for 

(c) 7, Bulßrode. ?30. Elkln and Waßell 

[d) Cro. Car, 229. Hughes v. Harrys, Carth. 432. Gale 
y. Noble, Co, Copyk. ß 32. 7>, p, 58. Bhckß. Tra£is^ 
ponfid. qn '""opyholders, and 2 Comm. 14g. ch, 9, 

f^) Co: litt. 57. i. Co. ^opy/i, ß 32. fr. f. SV 

luppor|| 
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fupport, and bred up under the proteöion and 
in the intereft of their lord, were often permit- 
ted ta retain the fpot which their father had 
Gultivated ; and fucceeded on the conditions 
TLinder which he had held them. This feen^ed 
reafonable and juft. It was conceived hard to 
deprive the children of a faithful vaflal of the 
fcanty pittance they might reap from fiicceeding 
him, This became, therefore, frequently prac- 
tifed ; and in niany manors, this ripened into 
cuftom. The common law, always friendly to 
freedom, countenanced every mealiire which 
favoured it, and which tended to make the 
tenant lefs dependant on his lord. The condi- 
tions on which the vaflal held his copyhold, hcr 
cam« in time fixed in their nature, though per-r 
haps not always fo in their duration and extent, 
and it thence became ufual to erant fuch an in- 
tereft to the tenant and hi? heirs, yet fubjeö tp 
the right of reflimption by the lord- The 
]feenant notwithftanding fuch defcendible eftate, 
was ftill therefore faid to hold at the lord's will ; 
' and his heir was neceflitated to be regularly ad- 
mittedtothe tenancy. Heacknowledged the gift, 
and was grateful for the renewed munificence of 
the lord. He accepted the feifin and paid his fine. 
Should the lord indeed, haye required an exqr- 
bitant fine, the heir would have been difmherit- 
ed ; but this the law at length prevented, and 
confined his demands within the limits of 
juftice, and regulated them by the value of the 
lands to which the heir ought of right to fuc- 
ceed. As the tenant held only at will, at leaft 
\i\ the confideration of law^ l^e could not tran?- 
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fer his intereft to another ; at the moft, he cpuld 
pnlj relinquifh his own right to the premifes. 
He therefore returned them to his lord. Whea 
a copyholder wifhed to transfer his eftate, he 
communicated thofe wiflhes to the lord, who 
often compHed with his requeft^ and accepte4 
his refignation under confidence to regrant the 
eftate to the perfon he was defirous fliould fuc- 
ceed him(/). This alfo becoming more fre- 
quent, and the conne6lioh everyday relaxingbe- 
tween the lord and his tenant, the returns and 
duties becoming more fixed and certain, and the 
advantages of alienation perpetually prefenting 
^hemfelves, the law countenanced the ufage, 
and often enforced its compliance. Still how- 
ever a regulär refignation, or lurrender, by the 
old tenant, and a regulär acceptance or admif- 
fion of fhe new, were requifite. And this iform 
miift to this day be adhered to (g). 

Thus has the law fupported and ftrengthened 
the eftate of the tengint, though it ftill regards 
him as holding at the will of the lord. But the 
tenant has long ceafed tö be fubjeft to his ca- 
price, The grant indeed by the lord is fblely 
dependerit on his optionr The lordcannot be 
CQmpelled to grant (>4); for this were to de- 



(/) In early times frecholds were frequently fo trans- 
fered, Vide Mad, Form. An^L No. C. Mad, Bar. Anglica* 
JS. 3. c. 4. />. 230. Dalrymp, F, P.c. 6 f. I. />. 232. 
• ig) IVath No. LXVI.to Gilb. Ten.p. 407-9. 

[h) Moqri 788. Lord GrejtU cafe. PP'atk. No. LXXXL 
to G//^. 7>/^, 413. • ^ 

Bat 
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priTC him of the ownerlhip of his propcrtyr 
The lord can be no more obliged to grant a 
portion of his demefnes to another tban to con-f 
vey the manor itfelf to a ftranger. He may der 
either if he pleafes ; but he is not compellable to 
graut at all. • 

If however, he choofes to grant a portion of 
^his demefnes to a perfon to be held by copy, his 
ele^Slion is made^ From the very time of the 
grant, and in confequence of the very aft, the 
copyholder ceafes to be a mere tenant at the 
will of his lord : he is no Ipn^er fubje6l to his 
caprice. The lord has granted him hia eftate; 
and the law has eftabhlhed it. The abfolutc 
controiijof the lor^ has fled; and the tenant is 
The copyhoid- iii by thc cuftom. Hence he is no long^ faid 
ti^^^"^ to hold merely *'at the will of the lord/* 
but ^' at the will of the lord äccording to the 
eußom cf the manor ^^ But though the copy- 
holder's intereft is thus eft^blifhed, he is ftill 
j:onfidered, as to many purpofes,- as'4 t?nant at 
will; thöugh that will be circumfcribed ^id 
controuled by the cuftom. The freehpid of 
the premifes remains in the lord (/); ^nd thö 
pofleffioß of the copyholder is regarded as the 



5ut a cuftom for a tenant for life to name his fucceflbr 
|S gc^od, for this is a cpiafi fee. i RoL Abr, 560. Cußomes 
{^)pt.'\%, and (H) pl. I. Räwks and Mafcn. 2 BrovSnU 
85. 192V 5. C. iRQlLRep.4S. Crabb and Bevis^ citccl. 
^.Leon, a.'^^r RaWs cafe. Preced. Chane. 3 JDeveniß v. 
Maines^ andTec 2 Durnf. and Eaß^ 746. Mardiner v. EU 
Hott. See />£/?. V/^. 7. otFincs. 

(/) Litt. f. 8|. ' And fec 3 Byirr. 1273. Ä/r/>Ä^«/i« v. 
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lord^s pofleffion, and fhal], confequently, caufe 
a pojejjio fratris in him (Ji). Whilö, hoWever, 
♦the tenant renders his lervices and does no a6t 
"- which may amount to a forfeiture of his tenancy, 
he cannot be deprived by the lord of his intereft 
in the lands. The lord cannot refcindhis eftate: 
he cannot determine his will: and if the tenant 
has a^traiifmiffible intereft, he is compellable to 
admit the heir or other perfon entitied by law, 
Should the lord prefume to remove him from 
his lands, or even to enter on them, the te-« 
nant may have his adion of trefpafs (/); of 
even indift him {m) ; according to the meafare 
of his ofFence. 

Immediately on the grant being made, the 
te-nant is in by the cuftom* Hence the eftat-e' 
of the lord need not be cbmmehfurate with that 
of the tenant; the former is not merely derived 
from the latter. Hence a tenant at will of the 
manor may grant a copyhold to a ftranger in 
fee (n). The copyholder (hall be in by the' 
cuftom, and paramount the intereft of the grant- Ana hn ^{i?tt 
ing lord. ' Hence the* eftate fo eranted to be ^i"} S°^ \ 

itii nii ■L/'i rv 1 • lubiect to the 

* held by copy Ihall not be lubject to hrs charges lord^s «iiargcs* 
or incumbrances (0). 

If a copyhold efcheat,- and the lord grant a 
rent-charge or acknowledge a ftatute, and then 
regrant the copyhold; the rent or ftatute will 
not affeft the copyhold: but the tenant fliall be 

{k) PFütk, on Defe, c. i. /• i. p, 51, 
(/) See Co. Litt. bo. b. 
{m) See GUb. Ten. ^29. 
(«) 4 Cij. 23 .^i 6 Co. 60. i. 
\o) See 8 C§. 63. Swayni% eafe« 
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Theufiiaiftr- S^venthlyj The copyhold muft bc gräntea 
«wSmuftbe ** under the ufual fervices andreturnsJ'^ 
^"vcd. Yt was faid by Ley^ C. J. in the cafe of 

Smith V. Rcynard^ {ß) that wheti copyholcj 
lands comc iilto the hands of the lord by elcheat 
or forfeiture, the lord may grant thofe lands 
by cöpy rendering (or referving) a greater rent, 
But Sir Edward Coke lays it down in exprefs 
terms {e) that the moft trivial Variation muft 
not be made from the ancierit fervices, elfe the 
heir may avöid the grant : . nay, if the ancient 
rent were exprefsly referved in gold, and, on thd 
new grant, it be referved in filver, it would be 
fatal; or if two copyholds efcheat^ the one 
ufually demifed at twenty fhillings rent and the 
' other at ten, and the lord grant them both, ren- 
dering thirty fhillings, it would not be good; 
And this do6trine of Lord Coke\ is adopted in 
its fuUeft extent by Mr. Juftice Blackßone (/ ); 
and alfoby the late Chief Baron Gilbert (^) who 
reafons that äs thef e is nothing but cuftom to 
Warrant the grant bycopy,fö it ought to be flriftly 
purfued äs to the eftates, cuftoms, fervices and 
tenüre, elfe it is not the eftate that was de- 
mifed before: and though he coriceived that 
if there were a copyhold in fee, the lord might 
Teleafe part öf the fervices and not do any pre- 
judice to the copyholder's cftate, (for there 
would then be an eftate in being wliich would 



[d) 2 Roll. Ref, 236. 

ie) Co. CopyL /. 41. and fee Cro, EIlz. 699, 700. Hahii 
\ Jayy and poß. eh. 6. 
(/) a Comm, 370. eh. 22. 
(jf) Ten. ^98. 

appear 
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appear to have been the old eftate,) yet, when 
the lord grants a new eftate by copy, fince it is 
an eftate againft common right and warranted 
only by cuftom, fach cuftom muft be ftriftly 
purfued in order to bind the heir* 

Form of a Granu 

If the grant be out of court let a memoran- 
dum be thus made_:- — 

ManorofXBB, IT REMJSMBERED that on thlS, 

Fairhurß. j the Day of in the year of 
cur Lord, &c. I, M. Earl öf B. lord of the 
manor of Fairhurß aforefaid, HaVe granted 
unto C. D. of &c. and Ins heirs all that 
mefTuage &c. fituate^ ö^r* and withm, and 
parcel of, the faid manor, which were 
heretofore in the poflcffion of ^. B. and held 
by him of the fame manor by copy of court 
roll, &c. and on his deceaie efcheated for want 
of heirs; and that I have alfo given unto the 
faid C. D. fetßn thereof by the rod; TO hold 
to him, the faid C. D. and his heirs, by copy 
of court rpU, at the will of the lord, according, 
&c. by the fame rents, cuftoms. and fervices aö 
the fame meffuage, &c. have been heretofore 
held. And the faid C- i). gave fv.r a fine 
lOo/. but his fealty wasrr^fpited,.; .; 
If in court, fay, — 

Also at this .co.j7RT the lord of the faid 
manor, by his faiji fte^warcj, gr^nt^?d unto C. Z). 
ALL &c. And the faid C. D. being prefent 
liTcourf in his proper perfon, präyed feifin of 
the faid, @^<:. whereupon the lord by his faid 
fteward granted feizin thereof by the rod, &c. 

E CHAP, 



^atuVeöf 
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CHAP. IIL - 

O/ SURRENDERS. 

ACopyholdcr bcing in confideration of law 
but a tenant at will, he had no intereft 
Which he could transfer to aiiothpr ; he could 
only relinquifli his own right to the pre- 
Inifcs. When he was, therefore, dclirous' that 
another ihould fucceed him in the tenancy, he 
' furrendefed or returned the poffeffion to the 
lord under confidence that he would regrant 
the prenjiifes to the perfon he himfelf fhould 
defignate. If the lord accepted fuch refignation 
tinder fuch confidence the Court of Chancery 
enforced the truft. This power, thus affumed 
by the Courts of Equity, feems coeval with the 
introdüdion of ufes with relped to freeholds* 
Thoügh feemingly new in the time of Edward 
the Fourth, it was generally acquiefced in, as 
it opened the way for the alienation of copyhold 
as well as of freehold eftates ; and the connec- 
tion. Jbetween the lord and tenant every day re- 
laxing, and the returns and duties becoming 
more certain arid fixed, the law countenanced 
the ufage (^). 

Befofe the ftatüte of quia emptores terrarum 
this was ah ufual mode of conyeying freehold 



(h) See fVatk. Gut. Ten. 408. No. LXVL 4I0. Ko. 
LXIX. and zBl. Comm. 366. cA, «2* 

eftates 
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Utes. Many inftances re 
1 transferred, even througl: 

I ^S (0* \ 

I, Copyholds being Äill coi 

ites at will, thcy can only j 

urrendcr or refignation nn____ ^ 

int to the lord, and a iicv 2 | 

le to the per^ii Who wiftK 

hy . . , - 

*ms itiode, indeeci, is hoW. confidered as a 

I ^ iOi ^^' ^^^^ ^ * ^^^^^ ^' ^^9 generali/ 

dng, indiipenfible. A copyhold cannot ( 
erly be transferred by any other aflurance ; ^w^ 
^ofFment or ^rant will have that Operation. ( 
, ,would exchange a copyhold eftate with ^ 
I ler, 1 cannot do it by an ordinary deed of - ^ 

nge at the common law, but we muft fur- 
[ : to each others ufe, and the lord will ad- . J 

' 5 accordingly. If I would devile a copy« a ^i^ 

I muft iurrender it to the ufe of my laft ^•-^'*' 
k1 teftament; and in my will I muft de- \ 
iiy intentions, and name a devifee who/ 
»en be entitled to admiffion {m). 
5 power of alienation in the copyholder is 
j.how€ver, fo eftabliihed that the lord is 
x.^., ^ iolable, not only by fubpcma in cquity but 



(?) Afad. Bar. AngU i. 3. c 4. p. 230. (b). Mad. Form. 
AngL No. C. IVatL No. LXVI. to Gilb. Ten. 438. and 
fee Dalrymp* F. P, ch, 6. / I. an4 arUt, eh. %. 

(k) tVath Gilh. Ten. Nu. LXVI. and LXIX. 4 Co. 
22. a, 

(l) See fVatk. Gilh. Ten. tio. LXX. 

{m) 2 BU Comm. 367. eh. 22. 

£ 2 by 
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fdamus ät lavsr, to admit thc perfon nomi- 
Mf the former tenaöt (*i). 
The manuer in which a copyhold is fur- 
tendercd, is this ; the tcnaiit, either in perfon 
' er by attorney, yields ör returns the feifin or 
poffeflion of the prefnifes to the lord, or his 
fteward; or to certain tehants,"äccörding as the 
-' cuftom is, by re-dclivering or rcturnihg me fym- 
\^ bol of feifin by which he was admitted ((?), as 
' i ä relinquifhment of the premifes äs tö himfelf ; 
*^ and, if it be not iritfended for the irnmediate be- 
nefit of the lord, at the fame time defignating 
the perfon who is to be inftituted into the te- 
nancy. It is thüs eritered on the roll : 
rou7'*^'*'** " At this coüht came LS. one of the 
copyhold or cuftomary tenants of tÜis manor, 
and furrendered into the hands of the'lord by the 
rod*' (or other cuftomary fymbol, as the nfage 
may be) " and acceptance of the iaid ftew« 
ard, äccording to the cuftomi of the faid manor, 
all that copyhold mefTuage, 6?r. now in thc 
occupation of, &c. and of which he the faid /. S* 
at the time of making the furrender, was feized 
in fee (j)\ at the will of the lord, aöcording to 

' the 



{«) Pcß. eh. 6. Of Admiffion; 

(o) Poß. eh. 6. Of Admiffion. 

(/>) Though a furrender pafles only thateftate whiehthc 
copyholder has in himfelf and may lawfuUy pafs, yet, if the 
ufes to which the furrender is made, are ^more extenfivc 
than fuch eftatc, and, the lord admits the furrendcree äc- 
cording to the nfes declared, the admittance may operatc 
as a new grant. It is, th^rdforc, advifablc to exprefs the 
cftate which the furrenderor has in the premifes in order 
* to prevent an impofition or error, For üiould the cxprefltd 

cftacc 
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the cuftpm of this manor; [and all other his 
copyhold or cuftojuary tenements whatfoever, . 
holden pf the msinor aforelaid:] and all. his 
eftate, r^ght, title, intercft, ufe, tnift, b^neiit, 
Claim and (Jemand ( y) pf, in, to, or oyt of, the 
fame or any part ther^j to th uß and bthoof 

A flirrender, therefore, may be thus defined : Dcfocd. 
^* The yielding up of an eftate by the tenant to 
the lord, either as a relinquifhment or tcfigna- 
tion of fuch eftate, or as the mean of qgpveying 
or transferring it to another/* 

Firß then, it js " tAe yielding up of an 
eftate/' 

This muft be apparent from what has been what (baii 
ftlready obferved; but w^ Ihall here enquire rrcnder!* 
into what the law confiders as amounting. to 
the yielding up, or fixrrendering of a copyhold : 
and fuch yielding up or furrendering of a copy- 
hold may be either by exprefs words or by im*- 
plication of law, 

Sif Edward Coke affirms that the.wordy^r- 
render is vocakulum artis ; and therefore, where 
a flirrender iß needful, if this one wojrd be 
wanting, all other words ufed in ordinary . con* 



cftate not bc commenfurate with the ufcs dedared the 
matter would be apparent. 

See Watk. G'üb. Ten. 255. 257. 451-3- No. CXIX. 
CXX. 4 Leon, 88. Ca 186. i Freem, 246. 

(q) It is often proper to infert the words " all the eftate» 
Tight, Ö*r." as they may opcratc as a grant or releafe of the 
right, when the teaaot has, In rcality, only a right tp or 
an equity in the premifes. See 2 Fern. 16- Spinälar and 
fFil/ordt SLixd poß. p. dl. 

E 3 veyances 
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yayanccs, fays he, are inefFefhial and infufEcicnt 
to convey any copyholä eftate ; for if a copy- 
holder come into court, and oflFer to pafs his 
copyhold by word of grant, ol gift,' of bargaih 
ähd fale, or luch like, I döubthe will feil of bis 
purpofe: for as he is tied to a! fingülar form of 
aflurance, fo is hc reftrained to peculiar words 
in his afTurance (r). 

Yet he teils us in the {ame feßion that a 
llirreridef (where, by a fobfequent admifiionj^ 
the gränt is to receive its perfeätion and con- 
firmation) is rather a manifefting of the grantor's 
Intention, than the paffihg away any intereft in 
the poffeflion. And it (hould feem from other 
books that any words manifefting llich ihtention 
will operate as a flirrender, prpvided it be'not 
prejudicial to the' rights of thifd perfons ( j), 

There is, hideed, much obfcurity, and feem- 
ingly, iriconliflency in the books with fefpefl to 
this fubjeft ; ' thöugh there are fevcräl dif^' 
tinftions laid down which feem to have been 
felied on, that fhöuld not herc be iforgotten. 
Wheri the länds are to pafs for the lord'ts iin- 
niediäte beilefit, " a fmaÜ matter will fuf- 
fice tö thröw them into his hands (/) :" but the 
law will be more ftrift, and infifl mprc 
flfongly ön the compliance with form, wherc 
fhe fujfrehdef, if 'well m'ade, will be the meän 
öf conveyance to a ftrangfer; and, laftly, it 

/ ir) CopyA. f. 29. 

(j) Gtib. Ten. 7:^2. 311. Sir Thomas Jones]s Ref. 142. 
Zinzon'y, Talmaß, ■ ' • - ■ • 

' (/) 2 Show. Rep, J31. Zinzon v. Talmaß. 

' ' ' '■ ••'"" wiH 
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will not difpenfe with a particle of the form, 
where it is to operate to thc deftruöion of a 
third perfon's right. 

As to the firft and fecond cafes, it has becn 
held, that if the copyholder ufe the words bar^ 
gain and feir inftead of " furrender'* it will 
be fufficient to extinguiß his copyhold for thc 
benefit of the lord (») ; but that thofe words 
will not operate as a flirrender fo as to benefit 
a flranger ; for in that cafe the heir of the copy- 
holder may avoid it {w). 

When the interefl of third perfbns is afFe6led, 
the furj-enderee is, with more propriety, re- 
ftrifted to the prefcribed terms. Thiis on a 
grant for Yiwtsfuccejffive^ with a cuflom for the 
firfl taker to deftroy the whole eflate by fur- 
rendering into the lord's hands ; if the firft taker 
join with the lord in levying a fine of the lands 
jfeo the ufe of others, the fine fhall not operate as 
a furrender io as to fatisfy the cuflom and de- 
feat the liniitations pver to the other livcs {oc)^ 

In inflances, however, where the rights of 
other perfbns are not prejudioed, it fhould feem 
the better opinion, as well by the greater num- 
ber of cafes as the reafon of the thing, that any 
words expreflive of the intention of the copy- 
holder to return the copyhold into the lord's 
hands for the purpofe of ;ts being conveyed to a 
ftranger, will be a fufficient furrender in law, 

■ . . II ■ ■ 

(«) Hutton 65. Blemmerhaßit v, Humberßone. Sir fV Jones* s 
Rep. 41. S. C. 

(w) Calth, 57. See Co. Copyh. uhifup, 

\x) 2 Show. Ffp. 130. Zinzony.TfilmaßM Sir T.Jones^ 
14a. S. C. I Freem. 263. S. C. 

E 4 Calthorpe 
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Calihorpe fays, that if a copyholder comc 
into court and teil the lord ^hat, for the pre- 
fennent of his fon in marriage, his will is to 
give his land prefently to his fon, and defire the 
lord to be contented therqwith, and the fame be 
recorded orfound by the homage as aiurrender, 
and fo prefented, it would be a good furrender, 
without other words ,(/). So, if in court he 
defire the lord to admit his fon to be tenant iii 
his father's place, he fays, this feems a good 
flirrender to the fon {%). 

, If a copyholder come into court and fay 
that he " is weary of his copyhold,** and requeft 
the lord to take it {a)\ or if he rejign his intereft, 
in court, into the lord's hands, to do therewith 
his will {U) ; it will be a good furrender; but 
in thefe cales the furrender operates as an extin- 
guißment. 

But it is faid that if a copyholder renounces 
his copyhold (c), or declares that he will be 
no longer the lord's tenant (^), though the 
wprds be rdcorded , it will be no furrender. 

But furely if the word furrender be not vo^ 
cabulum artis^ be not abfolutely, in any inftance, 
indifpenfible, there cannot be an inftance in 
which it would be lefs wanted than in thefe, 
Is not the copyhold in thefe cafes folemnly 



{y) Readings, 59. 

(%\ Calth. 57,-8. 

\a) Hutt. 65. 

{b) Calth. 58. 

{c) vRoll. Abr. 502. (L.) fl 2. See Kitch. i%a. b. 

\d) Calth. 58. See Kitch. 124. b. 

rejignedy 
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reßgnedj ; relinqui(b?d,%nd abandoned ? and is 
it not faid, with refpe6t to extinguiflimen:, 
that " a fmall matter fuffices to throw it into 
the loxd's hands'' ? And Chief Baroh Gilbert 
iafers, that as a copyholdQi- is only a tenant 
at will, any thing amounting to a deter- 
mination of that will, on the part of the copy- 
holder, will be fufficient to extinguilh his copy- 

hold(0. 

Yet words fpoken by a copyholder muft be 
expreffive of an adual and immediate reim- 
quifhment of the premifes to amount to a für- 
render, for if he only fays he is content to fur- 
render, or the like, he only exprelTes an inten- 
tion of doing fb at fome future time ; which 
will not be a furrenderin law (/). 

So, if a copyholder coi^enant to furjendpr (^) ; 
though the covenant'be prefented by the ho- 
mage (Ji). 

But we may here obferve that thofe words 
which, if fpoken in court would amount ta a 
furrender, will amount to a (urrender when 
Ipoken out of court before a perfbn who is 
authorifed to take a furrender out of court: 
but words fpoken before indifferent perfbns, or 
in common converfation, or in anger, Gfr. 
cannot amount to a furrender of copyholds 

(0. 



(f) G'ilh, Ten. 301. '" 

. (/) Calth, 58. Gilh, Ten. 252, 

\g) See 2 Show, 131. Zinzon v. Talmaß. 

W 2 Durnf and Eaji. 484. The King v. The Lord of 
the Manor of Hendon. 

(/•) See Gilb. Ten. 273.4. and PTatk. No. CXV,^. 450. 

That 
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3urrrndcrby That 3. coDvhold mav 1)6 furrciidered by im-» 
plication IS now indilputably eltablilhed, how- 
cver it was doubted in fbrm?r times, 

If a copyholder in fee comes into court an4 
accepts a new copy, to himfelf for life> remain-/ 
der to bis wife for life, remainder tp bis ibn for 
life ; this is tantamount to, or implies a fur- 
render to the ufe of himfelf for life, &c. But 
the reveriion continiies in him (^) : for had an 
aftual flirrender been made,» no more would 
have pafTcd than would have fetisfied the ufes 
declared (/) ; and no furthcr flirrender fhall be 
implied than is requifite to giv? eÖeä tp the 
new ufes or eftates. 

Secondly^ A furrcnder ^' is the yielding up 
ofan eßate.'^ JNfothing can, properly, bfe the 
fubjeö of a furrender but a legal interefl. A 
flirrender is the relinquifhment of the tenancy ; 
or at leafl the returning of that pqrtion of the 
feifin, which refls in tKe perfon who is ^bout tq 
furrehder. 

But it is not necefTary that fuch perfon have 
an eflate in poJfeJjion% it is enough if it be 
remainder or reverßon\ for the perfons in re- 
mainder or reverfion equallv are in the feifin 
of the fee {m). A remainder or rever- 
fion, therefore, is equally the fubjed of a fur- 
rendcr. 

If a copyholder in fee flirrender for a lefs 
j°5^"^^^^*^^^ eflate, as to A. for life, he may enter. pn.the 



What may bc 
furren4crcd. 



A reverfion or 
remainder 



Rcvcrfioncr bc- 



(i) G'tlh. Ten. 254. 

(/) See Watk. No. CXVI. to Gllh, Ten. p. 450. 

\m) See Butl. Addit. Notes to Co. Litt. 266- b. N. (t). 

determinatioi^ 



SURRENDEHS. 59 

detcrminationi of A^s eftate; as he continüesY 

in of bis pldTei|ia {n)\ If a copybold be limited ij^^JoJJ'admff. 

to one perfon, witb remainders over to otbersJftonof thcpar- 

the adiriiflion of tbe particular teiiant gives fei-r*''" ^ ^*"*''^ 

iiii or admiffion alfbtotbe rcmainder men (o)\\ 

the reyerfioner or rcmainder maji, therefore, \ 

being in the feifm, may flirrender that reverfion Wf^rendcr; 

pr rcmainder to another, without a perfonal ad-/ 

mittance of theniielves {j>). 

But the furrenderce of a reverfion or re- but not the für. 
ijiainder cannot properly furrender before bis J^t*f^n,*'ör. 
bwn admiffion: for before fuch admiffion he is before hisowa 

' • 1 /? •/* I • 1 1 admiffion. 

not m the leiliri ; havmg never been accepted as 
ä tcnant {jj). 

The hcir of a reverfioner or remainder-man "^''^^^r^**- 

., . fioncr öc. may 

may, mdecd, flirrender before his own admit- gurrender, o» 
tance pn fati^fying the lord for his fine (r) ; but Bn"/ °"*'' 
this is no more than an hcir of a perfon who i 
>vas adhially po^fefTed might have done (s). \ 
Äs the hcir, in each of the three inflances, has / 
a legal ihtereft in the premifcs, the äftual ad- j 
mittance is ohly for the fecurity of the lord*s ', 
fine ; if that fine be fatisfied it is enough ; the , 
admiffion of the heir, is not cfTential to eflabüfh ; 
the heir's title fo as to cnable him to flirrender. 
But this is only a difpenfaüon of the adipiffion ; / 

{») 9 Co. I07* ü, and fee poß. eh. 6. of Admiffion, and 
eh. 7. Ol Finös. 

{0) See poß. c^. 6. Qf Admiffion. 

(p) Cr9. Elt%.'y>4. Gypp^ri vi Bunney. Ibid. 662. Colchin r. 
Colchin* 3 Leon. 239. Butler & Lightfoot. ^Ihid. 9. S. C. 
%xvli 4, Ibid. Ml. Heggeil^v. Felfton. 
'' (y) See poß.p. 60. ' 

(r) Cro. Ellz. 504'. Gyppen v. Bunney, 

\s\ j^Co. 2%. b.VLwdipoß.ch.ij. 

^- - and 
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?nd not that. jftnidly the hciiy i& tenant, or 
pofleffed ofaa eftate:whip|i is. the .proper objeä 
•of a furrender, üulependantly of fpch admilfion^ 

Where a peribq, thejcfore, i^ not in the fei- 
fin, he cannot properly fiirrenckr* If he haa 
pnly an equity, pr righ'^, or authority, orin fhort^ 
^ny claim which lies not in tenure (/), he muft 
pafs it by aijother raode of conveyance» The 
perfon having the legal poiTeflion, i& the tenant 
to the lord ; and how frequently foever fuch 
right, equity, &c* be transferred, the tenancjf 
y^^ill remain unaiFe6ted^ 

An equitable intereft in copyholds, therefore, 
may be aiiignedor dcvifed without a furrender {u\ 
. Sp, if an aujthority or power be given to a 
perfon, he may exercifq it; and the vendee or 
^ppointee (hall be in by the. original inftru-^ 
ment without a new furrender to bis- ufc (w). 

So> if a furrender be made to the ufe of 
a ftranger, that ftranger cannot before his ow» 
admittance furrender to the ufe of another. . The 
j(urrenderor continues tenant to the lord. If indeed 
the lord accept the furrender of the ccßui que trußy 



(/) Aforüoru ifthe perfon has no claim at all ; as an 
heir in the life of his anceftor ;'för a furrender Ihall not 
operate as an eftoppel. See 3 Durnf and Eaß, 365. Good- 
title V. Morfe, and 6 thid. 63. Doe d. Ibbott v. Cowling l£ 
Ux, I Anßruther 11. Morfe v. Faidkner l^ aL 

(u) 1 Jik, 388. Hawktns v. Leigk^ ^ aL Jbid, 389. Macey 

isf aL V. Shurmer. 2 Ibtd. 38. Tuffnell v. Page, 3 Ibid. 73. 

Car V. Ellifon, i Vef, 12 1. Jllen \^, Poulton, Jbid, j^qo. Gih^ 

Jon V. Lord Mmtfort. and Tee i Hen. ^lackß. 461. Roe v, 

Lowe. 

[w) 2 Wtlß 400. Holder 6.. Sulyardv. Preßon. Cro. Jaci 
199. Beal ii Shepherd. 

it 



it mäy be äff implied aimißtbn on theßrß fuf^ 
render (x). ^' 

If a copy holder furrdiidcr to atnother oncon- Rei«ireorc<m. 
ditioii, who is thereüpori adriiitted, h6 «i'ay ri^ *^'''^°' 
Jeafe the conditiön by deed (/) : ' for the tenatöcy 
is already fulJv * ' : \ 

So, one Joint tenant may releafe to bis com- Reieafeby 
patiion («); of he may fuf-r endet to him, äis J*^""^'**** 
the furrend^r is through the Intervention of the 
lord, and fo not like the fürfender öf a Joint 
tenant of fre'ehold. But by {uch (urrehder the 
Joint tenahcy is fevered, and the flirrenderee 
ihall not be in ön the original ^rant, but by bis 
companion {d), ' • * • 

If a perfon be wrohgfülly ädmitted, he who Reicafcofright. 
has the right rhay releafe it (^); but iuch 
right is höt the fubjeft of ä furrender. If, iridefed, 
the perfon having right flirrenders it, flieh bis aö:^ 
though it will not operate as a flirrender, may ope- 
rate as a fe]eale,ahd fb be fiifficient to pafs it(^)# 

There cannot properly be *a difleifin of a co- a perfon «»- 
pyholder ; fbr the freehold is in the lord : If canntec^* 
any one, therefore, enter "with flrong band'* ^^^'^ 
into a copyhold, he does not ufurp the feifin ; 
nor, confequently, become a tenant. He can^ 
not, therefore, furrender (t/). The perfon hav- buttheprrfoa 
ing right. contihues tenant to the lord; '^nd he ^^^xE"^^ 

: : ' ^- : ■ - ^ . ■; r — 

{x) See GilL Ten. 275. 281*. l^c. aii>d fVath. Nb.LXXV. 
f. 163. and CXXX. p, 4^7. and/>ö/?.. 1 . ^ : 

{y) Cro, Jac. 36. Hüll and Shar-braoL • \ . 

(%) Co. Lit, 59. a, N. (2). ' 

\a) Kitch, 86. a, Qo, Copyi\/::^^,pi j'g. 

{b) 4 Co. 25. b. Kite and J^ienton^s fak, 
. (<:} 2 Show. Rep, 82. Stone and Ext^n. and ante 53* (^). 

{ä) 2 Mod, 3a. Keen V. Kirby. 

may 
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may eiitef ahd furrender the eftate* So; if hft 
dici his hcir may enter artd furrender (^). 
So hc nayen. Soi if the lord feizc the Cppyhöld wröngfuUj 
^wr^J^!^ and gräilt \t to another, and he be äccordingly 
^£-^fir' admitted ; the rightfui copyhoidjBi^ Inay, furrender 
on his cntry (/]) ; or he may releäfe his right, as 
beforc obfervcd (g) : though he calinot releaie to 
a difleifor^ as the difleifor is not tenabt to the 
loTd(A). 
Arentcinnot ^ rent cannot propei-iy be heid by döpy {i)i 
propf'W»>er»»^- tior, confequently, be ptöperly fuirendercd (i)^ 
except as incident to the rdverdoh (/) : büt an 
aft pürporting to be ä fürl'ender may operate fb 
far äs to pafe it in equity^ äs ä gt^ant^ or evi* 
dehce of an agreement for its fale, (;»). 
^J^^""' Thirdly^ a furrender " is the vieldirig up of 
ah efiate by the tenantr And nere we may 
enquii'ej by whom fuch furfendei" may bei 
made.^ 

Every perfbn having fudh an epate as may 
be the fubjeft of a furrendeir^ mufl be prefumed 
capable of making (üch furrender ; and there- 
fore, if they are not^ it mufl be from ä perfonal 
incapacity ; as by being under age^ covert, or 
the like. 

[e) Cro. Jac. ^6. Joyner and Lafnberi. 
if) For on bis entry hc would be in of his formCr feifin^ 
See Co. Ctph.f. 56. Tr. 129. 



Whonot. 



ig) See before^. 61. [b). 

(h) I Leon. loi, fFakeford*iCz(e. 



(/) See Co. Copyh.f. 42. Tr. 97. Gi/M. 54. Gilb. Ten. 
331. 

(k) 2 Fern. 16. Splndlar v. miford, « at. 

(/) See I Leon. 31^. Jußin and Smith. 

(m) Mßin and Smith. Spindlar and ffilford^ a$ \Moxt. 

And 
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And ßrß^ as to the fiirrcnder of an Infant : i^^^^t''***^*'^** 
the aft of an Infant (hall not prejudice him j if 
therefore, he make a furrender, he may enter 
at füll age without fuit ; thoughthe furrenderee 
be admitted («)• 

But an infant may be ordered by the court of by ©rdcrof 
Chancery to furrender a copyhold which he has ''^^'^^' 
as a truftee or mortgagee (0). 

Secondly^ as to fernes coverts. rcmcs covcn. 

Hufband and wife may, together, furrender Hufband an* 
the wife*s lands ; fhe being, on fuch furrender, ^'^' 
examined apart by the fleward (j>) : though 
fuch fleward be only by parol ; and that with- 
out any fpecial cuflom to Warrant it (y). So 
the fleward may depute another to take fuch 
furrender and to cxamine the feme covert(r). «««"«natifmof 
So her examination may be taken on a furren- 
-der out of court by two tenants, if there be a 
fpecial cuflom, but not otherwife (/)• 

As the hufband becomes, on marriage, en- ^*^*^ "**^'* 
titled to the profits of the wife*s copyholds, dur- 
ing her life, and often, by cuflom, during his 



(») Moore. 597. Gocles v. Grane. Popham 39. Bullock v. 
i)lbler, I Leon. 95. Knight and Footman. 

(0) See 7 Dum/! and Eafi. 103. Doe d. Harman fef Üx, v. 
Morgan: and fee alfo 2 Chane. Rep, 392. Naykr y. Sirode. 

{f) Gilb. Ten. 277. and fce i Hen. Blackß. 334. Compton 
V. ColUn/im. And it fhould feeiii, that by fpecial cujiom^ 
fuch furrender would be good, though the feine covert bc 
«n infant. See i Uen. Blackß. 345. 

\q) Cro. yac. 526. Smlthfon v. Cage* 

(r) 1 Leon. 289. Burgefs and Foßer. Cro. Eltx. 48. Bw- 
iiett\ cafe. 

(j) Cro. Eliz. 717. ErJß & Rives. 

own, 



1 
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own, it would be unreafbnable that the wifc 
(hould be fufFercd to deprive him of them by 
force of a particular cuftom without bis con- 
fent : it has therefore been*determined> that a 

Not without cuftom for a ferne covert to flirrender without 

a^ntof huf- £^^^ coiifent cannot be fupported (/). 

But where a copyhold is fettled on a wife 

Separate eftatc. for her owii feparate ufc, it does not fall within 
the reafons of the laft cafe ; and therefore, flie 
may furrender it without her hulband («). 

And where the wife is not entitled to her fe- 
paratb nie, yet a furrender of her copyhold by 
her alone whk the confent of her hufband 
would be good (tc;). 

And if the hufband be prefent at fuch furren- 

what ihaii be der it will be fufficient proof of bis afTent (^x). 

£&and.^ ^ So, if the hufband and wife agree to live fepa- 
rate, and the hufband thereupon covenants that 
the wife fhall therefore enjoy to her own ufe 
her real eftates, &c. after fuch covenant her 
furrender fhall be taken to be witA bis afTent^ 
and by cuftom fuch a furrender is good, as ap- 
pears in Moorej 123. [ca. 268.] (j) 



(0 2 miß I. Stevens d. fVife v. Tyrrell. 

(«) See 2 Bro. Chan. CaJ. 377. Compton v. Collinfon. and 
1 Hen. Blackß. 341. 351. S. C. 

{w) See 3 Leon, 81. Skipu^it/i^s cafe. 4 UiJ. 148. S. C. 
Godl^. 14. 143. S. C. 2 BrownL 218. Moore, 123. Ca. 268« 
See Bro. Devife.' o,^, Co. Copyh, f, ^5. Tr. 79. i Veß 229. 

Taylor v. Phillips, Ambler ^ 628. (jeorge v. . 2 Broiv. 

Ch, Ca. 377. Compton v. Collinfon^ and i Hen. Blackß. 

[x) I Vef, 22 Q. Taylor v. Phillips. 

ly) 2 Bro. Ch. Ca, 377. and *387. p. Butler^ Commiffioner^ 
and fec i Hen. Blackß: S. C. 

If 
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If a ferne fole iurrender to the ufe öf her will, JJ"^|^^;J 1[^ 
and afterwards marry; the marriage will be a re- furrcndcrto 
vocation, oratleaftafiifpenfion,of the furrender fcmefokT 

If a huiband furrender the copyhold of his surrender by 
wife, it will not be a dilcontinuance ; a für* comtfnutnc'i oV 
render only pafling whathe has a right to con- ^*^*''*'^^- 
vey : it only binds during his own life ; on his 
deceale, his widow or her heir may enter (^?). 

And it may be here obferved that an hufband Huiband may 
may furrender his own eftate to the ufe of his ufe'of hfs'^wife' 
wife {b) ; or the wife, where the cuftpm authori- ^ * ''^'''• 
zes her to furrender, to that of her hufband {c)x 
for the conveyance is through the intervention 
of the lord, But an hufband cannot without 
iuch intervention convey ta his wife, or the 
wife to the hufband, they being but one perfbn 
in law ; and therefore, the lord cannot erant ^"* ^^^ ^"^^ 

' ' . O cannotgraotto 

a copyhold to his own wife (rf). Wsown wife. 

So, one Joint tenant may furrender to the ufe ^^^"Jur^'lJJe^ 
of his companion {e). to hiscompa- 

But when any one is authorized to furrender sirl^derby 
his copyhold, it is not always necefTary that he *"'''''^y- 
fhould do it in perfon: he may appoiut, in 
many cafes, an attorney for the purpole. 

Where the copyholder is not under auy per-* 
fbnal incapacity, as non compos^ covert, or an in- 
fant, and pofTefTes a power which may be dele- 
gated to another, a furrender which is Warrant- 
^ ■ , . , . I, ..,■_- 

(z) Jmblery 627. George v. . 

(ß) 4 Leon. 88. Ca. 186. 4 Co. 23. ä. 

{b) 4 Co. 2Q. b. Co, Copyh.f. 35. Gilb, Ten, 220. 

{c) See laft page. 

(d) Q. fPilß 254. Finbrafs d, Symes v. Pennant. 

(i) Ante f. 6l* 

F ed 
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cd by thc gcncral law of copyholds may bc bjf 
attorney, as well as mproprid perfond. 

In the firft place then the perfon muft not be 
under perfonal difability, as beforc remarked ; 
for a perfgn non compos^ under coverture, or an 
Infant, cannot make an attorney by the com* 
mon law, (/") nor can they be enabled by 
cuftom. 

In fonic cafes, indeed, an attorney may be 
appointed by the huflband fof himfelf and his 
Wife ; but that cannot be done in the prefent 
inftance. The wife muft, on her furrender, 
be feparately examined by thc f^eward, to pre- 
vent the coercion of the buiband; this, there- 
fore, would be fruftrated by his appointment of 
an attorney : for a perfon cannot be examined 
bydeputy.^ 

But a ferne covert, or infant, may be an at- 
torney for anothcr ; for they would aft only as 
inftruments and minifterially (jg). 

Secondfyy The perfon who would make an 
attorney muft have fuch a power to affign as 
may be fo executed ; for delegatus non potefi dc^ 
legare. 

And, therefore, where execütors or other per- 
fons äre empowered to feil the copyhold of their 
tcftator they cannot furrender by attorney ; for, 
in faft, they are no more than attornics them- 
felves (K). 



(/)The fiat* 9 Geo. t. Only enables fernes covert'äind in* 
iänts to make attornics fot the purpofe oiadmißm* It hat 
nothing to do mth/wrenJeri* 

(g) &c CV. Litt. ^2. «. 

(A) Co. CefffA.f. 34. 9 0$. 75. b. 

Again, 
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Again, a furrender which may be made by Aperfoncan. 

O' , •' •' not furrender 

attorney muft be luch as, if made by the copy- by attomey, ' 
holder himfelf, would be warranted by the ge- TotlfurrMl^ 
neral law of copyholds. iXf^ui"'' 

Thus, a copyholder may furrender in court, And therefore 
(/) or into the hands of the lord (Jt) or the f||j;;*^a«b721 
ueward (/) out of court (fw) ; without a {pecial ^°™*^y^5^"J[^» 
cuftom to do fo. He, therefore, may furrender m or i^ward, out 
court (n\ or to the lord (ö) or fteward (j>) out of '*^"* 
it, by attorney. For where he may furrender by 
the general cuflom of the realm, which is the 
conunon law, it foUows that he may do it by 



(/) 9 Co. 75. A. C^mhe/s cafe. 

(i) Cfi, Litt. 59* ö. !• Salk. 184. Dudfieldy. Andrews. 

U) I Salk. 184. Dudfieldw. Jndrews. i Lord Ray m. 76, 
Tukely v. Hawkinsi 

(m) l\\ 1 Vef. 680. in the cafe of Mitchell v. Neale, it is 
faid, that *'• a furrender by attorney cannot be out of 
court/^ Büt this, if underilood generally, is contrary to 
unqueftionable anthority. 

(n) q Co. 75. 6. 

(0) Gilb, Ten. ;25I. 2. 

ip) It often happens that a cafe the mofl obvious and 
likely to occur has either not reccived an abfolute de- 
ciiiony or that decifion has not bcen regularly reported ; 
hcnce a direÄ reference is fometimes impra£ticabie. The 
prefent point, however, tliat a copyholder may furrender 
by attqrjiey, into the hands of the fteward, out of court, 
without a fpecial cuftom, may be proved fyllogiftically: 
Thus, in cafes where a copyholder may furrender by the 
general cuftom of the realm, he may furrender by attor-* 
ney. Combcs*s cafe, 9 Co. 75. b. 

A copyholder may furrender by the general cuftom to 
the fteward out ofcourt. Dudßeldv. Andrews^ i Salk. 184. 
Tukely V. Hawkins. i Lord Raym. 76. 

Therefore a copyholder may furrender by attorney, 
into the hands of the fteward out of court by the geneial 
cuftom of the realm. 

F 2 attorney 
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attorncy as a thing incident by the common 
law(y). 

But where it is neceflary to allege a fpecial 
cuftom to enable a copyholdcr to (urrender in 
pcribn, there he cannot furrender by attorney ; 
as to flirrender into the hands of two tenants 
(r) or into the hands of the baihfF or reeve of 
the manor (j) : for in thefe cafes a fpecial cuf- 
tom would be neceflary to Warrant the flirren- 
der of the copyholder himfelf, and, therefore, 
a furrender by attorney would not be good 
without a flirther cuftom for doing fo. 

Having thus feen who may äppoint, and who 
may be appointed an attorney to furrender co- 
pyholds, we will now enquire how fuch attor- 
ney may be appointed, and, when he is appoint- 
ed, how he is to aft. 

And, in the firft place, it is faid that he muft 
be appointed by deed (/) : for when a ftranger 
comes into court and declares himfelf authorized 
to furrender, and fb to convey away the pro- 
perty of another perfbn, it is certainly neceflary. 
that fiich authority fhould be fatisfadorily prov- 
ed by the folemn inftrument of the abfent 
party. 

The power may be in this form : 

*'Know all men by thefe preferit^, that 
I, Timothy Walgrave of Clayton in the co unty 



iq) g Co. 75. *. 

(r) Co. Litt. 59. a. 9 Co. 75. b. Combes^ cafe. Co. Copyh. 
f. 34. Gilb. Ten. 2 52. 

(i) Co, Litt. 59. a. * 

(t) Gilb. Ten. 252. and JVaik. No. CXIII. p. 450. and fce 
Co. Litt. 52. a. 

of 



SURRENDERS. 69 

o£ Nottingham, Efquire, a cuftomary or copy- 
bold tenant of the manor of Fatrhurß, in the 

county of -, have made, ordained, confti- 

tuted, and appointed ; and by thcfe prelents, 
do make, S?c. Henry Pemberton .of Fairhurß 
aforefaid, gentleman, and Edmond Akehurß of 
the fame place, yeoman, (the bailifF or beadle 
of the manor of Fairhurß aforefaid,) my truc 
and lawful attorney and attornies, jointly or 
ieverally, for me the faid Timothy Walgrave^ 
and in my name and ftead, to furrender into the 
hands of the lord or lords of the faid manor of 
Fairhurß y according to the cuftom of the iame 
manor, all that capital mefluage, 6?r, and 
alfo all and fingular other my copyhold or cuf* 
tomary mefluages, landsj» tencments, and he- 
reditaments whatfoever, lying or being within, 
and belonging to, or held of, the fkme manor, 
with their and every of their appurtenances ; 
and all my eftate and interell therein ; To the 
ufe of Walter Bridgma,ny of, S?c. his heirs and 
affigns for ever, according to the cuftom of the 
fame manor; and for me the faid Timothy 
WalgrotVe, and in my name, tQ ^lo and execnte 
all and every a6l and aösj^ thing and thiiigs, as 
fhall be needful and requißte for making 
flieh furrender äs aforefaid, and for procuring 
him, the faid Walter Bridgman^ his heirs and 
afligns, to be admitted to the faid copyhold 
premiffes accordingly; as fuUy to all intents 
and purpofes as if I the faid Timothy Walgrave^ 
were perfbnally prefent and did the fame my-» 
felf ; hereby ratifying and confirming whät- 
foever my faid attorney or attornies fhall law- 

F 3 4j^ foUy 
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fuUy do, or caufe to be done, in or about the 
preinifes. In witnefs whereof, I the faid Timo^ 
thy Walgrave havc hereunto iet my hand and 
feal, this day of in the year of our lord 
one thouland, fisf^*\ 
!^r^y^!to"aa. When thus appointed, the attorncy is to 
appear in perfon ; for an attorney cannot make 
an attorney. He then fhould exhibit his pow- 
ers that the court or lord, ^c. may be fatisfied 
as to his authority. In making the furrender 
he muft foUow the \ifual cuftoms as to form, as 
if he was fiirrendering for himfelf {ß). Hc 
rhuft purfiie the particular powers with which 
his principal has invefted him ; for he has no 
power of his own. If he be authorized to flir- 
render black acre, he cannot furrender white 
acre ; though they both belong to his princi- 
pal and both be held of the manor. If he be 
commiffioned to furrender to the ufe of A. hc 
cannot furrender to the ufe of 5. If to the ufe 
of ^. for life, he will not be warranted in für- 
riendering to the ufe of A. in fee (/). 

He ought to a6l in the name of his princi- 
pal ; for though he may a6l in his own namc, 
it is more proper and regulär to do it in the 
name of the perfon appointing him (w). But 
he may ad within his authority, although his 
principal be prefent («). 



{k) Q Co, 76, h. I Rott, Abr. 501. Copyh H.pl (l). 

(/) But if A. be admitted, it will be good for his lifc ; 
for wherc an attorney excecds bis autHority the exccf$ 
only ihall be void: and fee Co, Copyh.f. 41. Tr, 93. 

(7«) See I SalL $5-6. Parker v. Kau 9 Cq. 76-7. 

in) % Vef. dnq. MitchiUy.NcaU. 

When 
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• Whcn the attorney furrenders, Ict him 
(ay 

" I, Edmond Akehurß^ by virtue of thc au- swend» by 
thority to me givcn by the power of attorney ••"®^y* 
now rea4, and made by Timothy JValgrave 
Efquire to me, do, for änd in the name of the 
iaid Timothy JValgrave^ furrender and yield up 
into the hands of the lord of this manor of 
Fairhurß^ all, &c. (Jolhwing the defcription in 
the power of attorney J to the ufe and behoof 
of Walter Bridgman^ of, &c. his heirs aud 
affigns for ever, by the delivery of this rod**. 

Or thus : 

" Timothy Walgrave^ of &c, doth by me his inthciiime«f 
attorney, lawfuUy appoiatcd by the inftrument " ^"°**^ ' 
now read, furrender and yield up into the 
hands of the lord of this manor of Fairhur ß^ 
all 6?r. To the ufe oi Walter Bridgman of ^c. 
bis heirs and affigns, for ever, by the delivery of 

thisrod/' outofco«« 

\i the furrender be to the lord out of court mtl) the^b^ 
\t may be thus taken : ^^^^ ^^"*- 

Mamrof\^lS. IT REMEMBERED that On the 

Fairhurß, j Day of in the year of 

our lord one thoufand, &c. Timothy Walgrave 
of Clayton^ in the county oi Nottingham^ efquire, 
one of the copyhold or cuftomary tenants of the 
manor of Fair'hurß aforefaid, by Henry Pembet'^ 
ton\us attorney duly appointed by a certain dced 
poU under the band and feal of the iaid Timothy 
Walgrave^ bearing date, G?r. did furrender into 
the proper hands of the lord of the (aid manoi 
by thc rod, according to the cuftom of the manor 
^orefaid, and by the perfbnal acceptance of the 

F 4 faid 
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faid lord, all, &c. To the ufe of Walter Bridge 
mafty of &c. his heirs and afligns for ever, at the 
"will of thc lord according to the cuftom of the 
faid manor. 

Timothy Walgrave^ 
by 
Taken the day and year) Henry PembertOH^ 

^ firft abovc writtcn by mc j his attorncy. 

j4. B. lord of the faid manor. 
^.^^ '^" If the furrender be to the fteward, fay ** by 
the acceptance of Robert Atkins^ efquire, chief 
ilewärd of the faid manor, ö'r." 
^ ^ If the furrender be made'in court enter it 

roiu. thus on the roll : 

"Also at this court came TV/wo/^j'/i?^/- 
grave oi Clayton^ in the county of NottingAamj 
efquire, by Rdmond Akehurß his attorney, (duly 
conftituted by a certain deed poll under thc 
band and feal of the faid Timothy Walgrave^ 
bearing date, &?r. which was produced and 
read in court,) and furrendered into the hands 
of the lord by the rod, and acceptance of the 
faid fteward, all ^hat capital meffuage £?r. and 
all his eftate and intereft therein, to the ufe and 
behoQJ of Walter Bridgman of, &ft' . his heirs and 
affigns for ever.'* 
A p^^rfonis not But hcre WC may obferve that a perfbn is not 
re^nd^^rA^'^Ittor- oMigcd to furrcndcr by attoiTicy ; and, thercfore, 
ncy. en ä covenant to furrender on requeft, the re- 

fufing to execute a powejrtb make a furrender 
is no breäch («). 



(%) Cro. Car. 299* Symms v, Lady Smith» 

So 
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So, a purchafer is not obliged to accept afur- n^thcpurchii. 

,1 1 I rr ' fcrto accept a 

render by attorney, where tne neceiiity is not furwaidcr fo 

4. / \ made. 

apparcnt {^a). 

Fourthly^ " A furrender is the yielding up Thcfurrcndcr 
of an eftate by the tenant to the lord.'^ « » reiinquim- 

We have already noticed that the lurrender n*ncy- 
is only the refignation, or returning, or relin- 
quilhment of the copyhold to the lord, at whofc 
will it was originally held; we will now, 
therefore, enquire into the powers and capacity 
of the lord to accept fuch furrender. 

And in the firft place, we muft obferve that a whereuidt« 
lurrender may be made either in or out of court, ^^^di?°**^ 
to the lord in perfon, to-the fteward, or his de- 
puty ; or by fpecial cuftom, to the bailifF, beadle- 
or reeve, or to certain tenants of the manor. 

Little need be obferved on a furrender in open in opcacourt. 
court : it is a matter of common right. The 
copyholder has power to furrender in court as in- 
cicjent to his tenure. No fpecial cuftom is nc« 
ceflary to be alleged for his doing fo (b). Such 
furrender in the prefence of his fellow tenants 
is a matter of publicity; it, of confequence, re- 
quires no prefentment to efFcöuate it, but is 
immediately enrolled: and it is fimply entered 
thüs: . 

At this COURT came 7. S. one of the copy- ^JJ^^«^"*^ 
hold or cuftomary tenants of this manor, and ^SaT "^ 
furrepdered into the hands of the lord, by the ' 
rod, and acceptance of his faid fteward, accord- 



(a) 2 Veß 679. Mitchill V. Neak. 
\b) Co. Lit. 59. «. 

ing 

D 
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ing to the cuftom of the faid manor,, all, ©<?, 

puiof court. We will therefore direft our more immcdiato 
attention to a furrender out of court; and pro-, 
ceed to ?nquire intp the capaeity of the perfon 
to whom a furrender nmay be made. 
And, firft, as to the perfon of the lord, 
Tiirho may bc When the fuFfcnder is only to operatc as a 
^%ime^. mean of conveyance to a third perfon, whoever 
is lorid by right or by wrong (^/), at the timc, is> 
capable of taking fuchfurr^uder; the lord, in 
fuch cafe, being merely an inflrumcnt, the law 
regards not bis title. Whether he be teijant in 
fee-fimple, or only tenant for years, at will, or 
by fufFerancej whether he have an abfolute 
pr defeaßble title, or not any. title at all; as 
if he be an abator, iptruder, or diffeiforj 
whether he have any intereft or not in tho 
manor, as if he be a guardian only, or have 
only an authority ; whether he be an infant, 
or of füll age, &c. (tf), it matters not; for 
in all thefe inftances he would only be tho 
mediunj of tr^nsfer and aft miniftcriallyv 



(d) B^1; Jord, eitler by right or by wrong, hf muft bc ; 
^ndy thcrefprc, if the frccholdof a particular tencment hel4 
by copy be gfanted to a ftrangcr, fuch grantee cannot take 
a furrender; for he is no^ dominus pro tempore* Haying nq 
lii3,nor, he can, confcquently, be iio ^ord. See 4 Co. 25. 
a. Murreli v. Smith, and fcc Grol Eiiz. 252. S, C. and ant€ 
c. 2. of Grants 

(e) See 4 Co. 23. b. 24. a. Co. Litt. 58. 6. Co. Copyh. 
ß 34^ Fifur. Copyh. (G.) (/. b. 3.) Cpmyns^s Di^. Copyk. 

(C 3.) 

Tbc 
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The iurrenderee when admitt'ed will not be in 
hy the lord, but by him who flirrendered to his 
ufe (/). 

But if the furrendcr be to the lord's own ufe, surrendcrtom 
pr to be difpofed of as he fhall pleafe, a furrendcr ^^at.^^ 
to a tenant by wrong, as the diffeifor of a manof, 
(hall not, it is faid, operate as an extinguiih- 
ment(^). 

Yet the doörine, that a lurrender to a diffeiibr 
fhall not operate as an extinguifliment, feems 
queftipnable. A tenant by wrong, indeed, ought 
riot to be fufFered to prcjudice him who has 
right ; but it does not appear that if the flir- 
render in this cafe was to be an extinguifhment 
it would be attended with injury to any : as tp 
the copyholder, it was his own foUy to furrender; 
and if he fufFers in confequence of his own aft 
he has nobody but himfelf to blame : and as to 
the rightful lord, he would be benefited and not 
injured by the extinguißment of the copyhold; 
för it would then go along with the manor, and 
be recovered as part of it on the manor being 
recovered (Ji). The grant of fuch copyhold by 
the diffeiibr, after the furrender, would, mofl 
certainly, not be good againfl the lord by right; 
for the voluntary grant s ofz, diffeifor would not 
bevalid: and that was the principal point in 
the cafe of Moore and Pit. As to the extin^ 
guifhment, we find a great difference of opinion 



(/) 4 Co. 28. *. and poß. 

\g) Sir T. JoneSy 153. Pits. Moor. 1 Show.Rep. 156. 

s. c. 

{h) See FrencVs cafe, 4 Co. 31. a\ and b. 

in 



1 
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in that qafe ; and wc are told in Freeman (/) that 

the court inclinqd to think that it was an ex- 

tinguifhment, 

luc'^^fui^n^cr ^ copjholdcr ma-y furrendqr into the hands 

onto^court, or of thc lord as well out of court (>6) as in, and 

^^u^ even out of the manor, (/) without alleging a 

Special cuftom for fo doing. 
»«^a»<V Secondlyj^ As to the fteward, 

. As the ftewa^rd^ in. taking furrenders, afts 
only minifteri^Uy, the law, is not very eurious ia 
examining the imperfedions of his perfon, nor 
the lawfulncis pf his authority ; for be he *aa 
Infant, or von CQtnpos mßntis^ an idiot, or luna- 
tick, aii outlaw or an exco^imunicate, yet what 
things . foever he perforixis as incident to hia 
place can nevcr b^ avoided for any fiich dit-. 
ability, becaufe he pcrfbrms them. as a judge, or 
at le?ift as cuftom's inftrument. And for hia 
authority^ though it prove but counterfeit if it 
come tö exaft ^rial, yet, if in appearance or 
outwajd fhow it feems. curra^it^ that is fufn 
. ficierit (m.^ 

As he a6ls, therefore^ merely as an inftrument 
in thefe cafes, no one can fuffer from his want 
of a legal authority, fmce he only does.that 
which he who has authority is compellable to 
do ; and a tenant, when abput' to furrender, is 
not to inveftigate the legitimacy of his powers, 
If heafts oftenfibly as fteward it is enough. 



(;') I Freem. 245. 

{k) Co. Litt. 59. a. 

ij) l'Salk. 1%^. D'idßeJdx.jfndrews. 

(m) Co. Copyh. / 41. Tt . 104. 

A fteward^ 
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A fteward, as incidciit to his officc, majjake ^jJ^J^^S. 
a flirrender out of court (ä), pr evcn out of thc outo^hcmau 
manor (o) ; and may, as a conlequence, take the ''^'^ / 
cxamination of a ferne covert (/); thöugh the ^-^'^ \ 
flirrender be to his owa ufc (y) : and this without '/' ' '.. 
any fpecial cuftom to Warrant him, and thöugh 
he be retained only by par>oL 

So. the copy holder may fnrrender to him by sofccnaytake 
attorney without alleging a cuitom (r). • attomcy. 

So, a furrender to a depxrty fteward is good i>rp"ty ftew 
(i). So, a . deputy may appoint another perlbn " 
to take a furrender (/),^ thöugh it be to be takeil 
out of the kingdom (^u): and it flipuld feem 
that the perlbn fo deputed^ may do aiiy a<ft 
which his princip^l migl^t iiavc clone (xc^), and, 
by confequence, take the examination of a 
ferne covert (x) 

ThirMy^ ks to the bailifF, beadle, or reeve. surrender t» 

A copyholder may furrender out of court to ^^^^^»^^ 
the bailiff, beadle, or recvc ^öf the manor, by 
virtue of a fpecial cuftom; but not without: 
and as a fpecial cuftom is thus neccfTary to 
Warrant Iuctl furrender, the copyholder cannot 
'■' 

(») t SalL' 184. Dudfield v. Andrews. Co. Litt. co. a. 
n. (6). 

(o) I Lord Raym. 76. Tukely v. Hawkins. 

(p) Cro, Jac, 526. Smithfon v. Cögr. 

(q) Cro, iliz. 717. Eriß v. Rives. 

(r) See ^7«ff p. 67. 

(5) I Comyns*s Rep. 84. Rarker v. JC?^h i Zörrf ifö/»i, 
658. S. C. I Salk. 95. S. C. See Moore 112. Co. 252. 

{t) See Parker and ^<?c|, as before. 

(«) 4 Leon. III. Heggor and Felßon. 

(w) See I L^r^/ Ä^ym. 659, 

(*) I Z^o«. 289. Burgeffe and Fö/?^. Cr#. £//ä. 48. -B«f- 
ifc/'s cafe, and fcc Ctq. Jac* 526. Smithfon and Cö^^. 

without 



olcoun. 
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withbüt thc likc fpecial cuftom itirrendcr tö 
, thcm by attorncy (y). 
To tnanu out Aild, /aß/y^ a (CDpyholdcr may (lirrender out 
^ of töurt, by Ipecial cuftom, to ccrtain tenants of 

thc manor ; as into the bands of two tenants 
(2) } or of one tenant (ä) ; or to one tenant in 
the prefence of othcr perfons (^). 

And the heir of a copyholder is a (ufEcient 
tenant for thc purpofe of taking (uch fiirrender 
before bis admittance (c). 

But a copyholder, after attainder for felony, 
cannot take fuch lurrender ; though he be par- 
doned ; for, on attainder, he ceafed to be a te* 
nant (^). 

As a Ipecial ciiftom is requifite to Warrant 
a flirrender to tenants out of court, fo a copy- 
holder cannot (urrender to them, when fo war* 
ranted, by attorney^ without a further cuftom 
to enable him to do fo (^). 

So, flieh tenants who are authorized to'take a 
Zurrender cannot take the examination of a ferne 
covert without a fpecial cuftom empowering 
them fo to do (/). 

If a copyholder covenant to flirrender bis co-. 
pyhold, and aftcrwards furrender it to two te- 



(y) Co. Litt. 59. a. 

W) Co. Litt. 59. a. Co. Copyh. / 34. Tr. 79. 6 Co. 76. 
' and b, 

(a) Kitch, loa. *. I Roll. Ret. 12 c. 
(b\Khch. 102. b. 

{c) I Keb. 25. Mmiface and Baker^ p. Twifden. 
{d) Sir T. Jones^ 190,. Benifon and Strode. 
{e) Ana p, 68. 
(/; Cro. EliZ. 7 17, Eriß and Rivis. 

nants 
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tüLuh out of Court, according to the puftom; it 
will be a good performaace (g). 

But if a tenaiit refufe to take a {urrender out 
of court, where the cuftom is that he may 
take flieh iurretider, yet np a6lion lies aga^nft 
him(/i> / fr^X y^ S^^ .^^-Av ^.^ 'V ^ 

Whcn a'^rrender is madc out of court ijito Ffefeatni^ 
thehlands of any who cannot thereupon make an 
«dmittance, or if no admittance be immediately 
made by a perfon enabled to admit, fuch flir- 
render fhould be regularly prefented. 

From the general terms in which the necef^ whcnrcquintfe. 
lity of a prefentment of a flirrender made out 
of court is afTerted in many of our boöks, it 
ieems to have been too often inferred that fuch 
prefentment , is equally rcquifite into whofe 
hands foever the furrender is made. 

It is faid in Cnithörpe^ that if the lord, haviilg No prefentment 
copyhoM lands furrendered into his hands, [Str^ndTcrt 
will, in the prefence of his tenants out of court, "*d*and^. 
grant the fame to another; and the fleward miffionbeim. 
cnter the fame into the court book, and make "^^^^ ^ 
thereof a copy to the grantee ; and the lord die 
before the next court ; it will be no good copy 
to hold the land (/). 

But it mufl be evident from the reafon of the 
ihing^ as well from the weightier teflimony of 
«ther writers, that the prefentment is only for 



W 3 5ö/*. loö. IPage V. Smith, i Levinz. 293. Beanj 
, Turner. 2 Keb. 660. Turner v. Benfon, 
(A) 1 kolL Rep. u6. in the cafo q\ Ford and Hoßins. 
{i)CaiiA.46. 

the 
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jthe Information of the lord, to apprize hiiit 
that fuch furrender hasbeen macje {/:). 

To what purpofe can it be to make known 
to the lord that fuch furrender was made^ 
when the lord knows it already. Why declaro 
to him that it was taken, when he muft be con- 
fcious that he had taken it himfclf ? Befides, 
whö is to prefent a furrender taken by the lord ? 
The lord may take a furrender without the pr-e- 
fence of a tenant. Is the lord to prefent it him- 
felf ? But to whom is he to prefent it ? Whool 
is he to inform of the event ? He cannot pre- 
fent it to himfelf; and he is not obliged to fay any 
thmo- about the matter to his tenants. When 
the lord, therefore, takes a furrender out o^ 
court he may admit without any prcfent- 

ment (/)• 
soastothc The fäme reafoning holds equally göod as to 

iteward. ^^^ fteward in cafes where the furrender 19 
only the mean of conveyance. He may accept 
fuch furrender and immediately admit the ceßuy 
que ufe {ni). It is clear that many of the books^ 
when fpeaking of the neceflity of a prefentment 
in cafeof a furrender being made/öM<f lordovX 
of court, raean only a furrender made out of 



(i) GUh. Ten. 278. 

(/) I Roll Abr, Copyh, (M) pL 4. p, 502. F. cßvcll v. PFe/cA. 
and ftc the S. C. at large. i Roii, Rep, 514.^' and 3 Butßr\ 
214. Godb. 268. and fec alfo IVatL Gilb. 278-9. and No. 
CXI./>. 447- 9- 

im) See Frofwell and Welche as bcfore, and Watk. No. 
CXI. aiid CXII. to Gilb. Ten. 

court 
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Court to thc lord by tJie Jianlis of tentmts^ ar of 

tkofe of ihe bailiff^orre^ve(ji^* .. 

... Butif ^he iurrender be tai:ei) out.txf court by fjjf^^^bcm^ade 

thclord or thefteward,.perfonally,' ^nd no im- JS?o/ca«rf,and 

mediate admiflion ]be made, the. oxemoränduni l^f il fciuid"be 

of the taking of fuch furrender, . ßgned by thc fo««»^^*^- 

teimnt.w^ipufrrendersajid.the lord.ör the ftew- 

ärd taking it (/?), fliouldbe.certified and produ-^ 

ced, on admittance beiag requefted at a future 

tixney from the lord if the fteward bad taken it, 

or from the fteward if taken .by. the lord. 

If admittance be imrae;dia.tely,.ttöade by the ^ufalcc^Liut 
lord or fteward taking fuch furrender, yet ftich ^ll'^''^^^^'^^ 
admittance Ihould be rcgularly notified at the ingthefurrcn- 
next coürt-day for the. Information, of the te- mouidVcccr. 
nantSj . This toq. was fnore immediately necef- „«^Vourt^day. 
fary in ancient days, as, in cafe the tenants 
fliould have known any objeäions to the per- 
fon To admitted, of which the lord might ha,ve 
been ignorant, they might have informed him 
of them; from which; hje might. have been in* 
düced to refume tJie eftaite, ^s haying conferrcd 
it on a perfon who was unworthy of the grant. 
Add to this, . that it muft be, fcgtilarly inferted 
on the court-rolU of .the. manpr, . by a copy of 
which he is to hold .(/i). 

. ,Jf the.-fujcrender be made, jnto the hands of f^"'dj.^^|j;fj[^^^^ 
tenants, or into%thoie of the reeve or bailiff, toanyothcr 
or, in ftlort, of any other , perfon than the lord foTd°oVft*wIrd, 
.OT; fteward,' the furr-ender mnftbö prcfcnted in w?ubfi^f- 



.n- 



farjr. 



, . , • •' ■ ■ • • • ■ • - * • 

(n) See Co. Litt. 62, a. Co» Copyh.ß 40. 

(p) PFatk. G/7*. r^«. 449. CXI. > . , . • ^ 

. , . o court» 
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court, in ordcir to iiifotfrii the lord ör th'e ftew- 
ard that fuch furrendcr was täkcn (y). And 
the prcfentment is thuämadc: thc perfbn Who * 
took the furrender cotnes into cöurt^hd prd- 
duccs the raemorandütn^ if any ; if there be none 
he certifies to the court that the furrender was 
duly made into his händs^ and thcn the ho- 
mage prcfent it : and the preftntment is thus 
cntered: 
EÄiryöfprc .'*And the homagc aforefaid alfo find and 
toUs. prefent that A. B.y one of the copyhold or cuf 

tortiary tenants of this manor, who hel^ to him 
and his heirs, at the will of the lord, accordirig 
to thc ciiftotti of the manör aföffefkid, J// that 
cuftomary or copyhold mefluäge, &c. .Dil), out 
of court and fincethe laft court, furrefnder into 
thc hands of the lord, by the rod, and äccept- 
ance of C JD. the bailifFof thiS manor, (or E. F. 
one of the cuftomary tenants of this tnanor ; 
äs the cafe may be) according to the cuftom of 
this manor. All that his faid cuftomary or copy- 
hold mefTuage, ^c. To the ufe of^ &cJ'^ 
Or thus: 

" Also at this court came A. B. änd 
C. D. two of the copyhold or cuftomary te- 
nants of this manor, in their proper perfons, and 
certified in open court, and thcrcupon ' thc 
homage prefent, that, out of' court, ' and fihcfe 
the laft court, E. F. who held to him and hiö 
beirs at the will of the lord, according to thfe 
cuftom of this manor, Allj S^c. Did furrender 
into the hands of the lord, by the rod, and ac- 



r i it i i l I I I y 



(^) Co, Litt, 59. Ä. &€• ' ' / 

ceptancc 
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ceptance of the faid A. B. and C Z). according 
to tl»e cvftom of this manor, All that his faid 
copyhold or cuftomary mciruage, Gfr. To the 

ufeo/,&cQr 

Such flirrender, fo taken out of court, fhould ®y ^^^"^•^ 
be reg\)larly certified by thofe who took it. 
But this, thpugh frequently affirmed in the 
books to be indifpenfible, is now acknowledged 
not to be of neceflity. If the tenants or bailifF- 
who tOQJk fuch furreader die, yet, it may be 
' prefented on good proof(r). And if l;Jiey are 
living and do not certify the taking, yet, if it be 
fatisfaäorily proved to the court that fuch für- 
render was made, it is fufficient (j). Were it 
to depend whoUy on the perfonal teflimony of 
the individuals who took it, the time allowed by 
the cuflom for prefentment might elapfe before 
they chofe to certify (/). Befides, the only end of 
fuch teflimony is to inform the lord or fleward 
that the furrender was duly taken ; and if this 
be accomplifhed it is enough, If the lord or 
fleward be fatisfied that fuch furrender was ab- 
folutely made they may notice it without a pre- 
fentment; and their admittance of * the fiir- 



(r) Gilb, Ten. 220. Cro. Jac. 403. Frofd v. mich. 
Co. CopvL f. 4.0. 

(i) Gilb. Ten. 280. Lex. Cufl, 240. eh. 16. And fee 
Cro. Jac. 403. Frofel v. miß, But it is faid in 
3 Bulß. 218. that a fpecial cuf^om may confine fuch noti* 
fication to tbe individuals who took the furrender. 

(/) In cafc of refufa,! we arc told by Lord Cokey that on 
Petition or bill exhibited in the lörd's court, the party 
gricved (hall thcre find remcdy, Copyh. / 40. p. 89. 

G 2 rendcree 
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rendefce will be good (^). The end of pre- 
fentment is anfwered ; and therefore it would 
be nugatory to prefent. 

But here we may rcmark thc Utility of mak« 
ing a memorandum of the täking fuch iurrender 
out of court, and of it's being regularly figned 
by the furrenderor and the perfon or perfbns 
into whofe haiids it is made [w) ; that, in cafe 
öf death, or refufal, or negligence of the perfons 
taking it, the furrender may be the more eafily 
proVedk 
whcn to be The prefentment of a furrender (hould, by 

the general cuftom of manors, be at the next 
court ; though, by (pecial cuftom, it may be 
at a fubfequent one {x). 

And the prefentment of a furrender to the 
ufe of a will may, by fpecial cuftom, be made 
at the next cotirt after the death of the fur- 
renderor, thoiigh it be not Ihe next after thc 
lurf ender made : and it (hould feem alfo that 
it would be good without fiich fpecial cuftom 



(u) Gilb. 278-9. 3 Bui/l. 217. 219. Rofewell v. fVelß. 
But this is while fuch furrender continucs in force : for» 
if the furrender become void for want of a timcly pre- 
fentment, a fubfequent admiflSon will not give it clreft. 
The lord cannot notice a furrender which ha& ceafed ta 
cxift. The furrender, in fuch cafe, would be ütterly at 
an end, and confequently tbere coüld ben one on which 
to found fuch admiiFioh. 

(«/) See Jnte. 

\x) Cok Copyh.f. 40. Tr. 88. See 2 P'ef. 302. 602* 
680. 

(y) See Cm. Big. Copyb. (F. 9* ^ 10.) 

1£ 
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If the fürrender be not certified within the 
time prefcribed by the cuftom, the homage, it 
fliould feem, would be juftified in refufing to 
prefent it («). For fiich cuftom, being in it^ 
felf fo falutary and reafonable (ä), ought to be 
ftriftly obferved : and it does not appear that it 
can be in the power of the homage to refcind 
or difpenfe with it. When the prefcribed time 
is elapfed, the fürrender would, it fliould feem, 
become abfolutely void at law (^). 

Equity will, however, under certain circum^ k^m^^^^Ld 
•ftances, aid againft the want of a timely prc- iSc^ity.** 
ientment (c). 

Again, fuch prefentulent of a fürrender out ^^^^^ ^ 
of court may be made though the furrenderor, thoughthe für. 
or the furrenderee, or both of them, happen to SS!^"*'' ^^' 
die before fuch prefentment be made (J). „ 

Much is to be found in the books of the obli- jJl! ^"ü!^^' 
gatory power of the prefentment with relJDedt to ''* o»>iiptory 

, prefentment. 

(z) See 2 Fern. 564. Taylor v. Whceler. 

(a) Set Gilb. Ten. 28a 

(If) Co. Litt. 62. a. See 2 Salk. ^49. Taylor v. Wkeelet. 
2 Vern. 564. S. C. 2 Vern. 609. jennings v. Moore, & aU 
Jf the cuftom limit a certain titne» as twelve months, it is 
faid tbat the prefentment would not be good if made after- 
wards, though no court was held durlng the twelve months ; 
for th^ furrenderor ihould have procured a court. See 
Cro. Jac. 403. But the furrenderor fhall in fuch cafc be 
compclled to fürrender again. See 2 Fern, 564. Taylw- 
V. fVheeler^ SLud poß, p. 88. 

(c) Cafes of Taylor v. fflieeler, in Fern., and Salk. Jen- 
nings V. Moore, & äl. &c. 

(d) ^Co. 2(). b. 5 -B«r. 2764. Faughan d. Jtkins v. 
^tkins. 

G 3 furrenders 



86 SURRENDERS- 

fiirrenders out of court. The forrcnderor is not, 
it is repeatedly affirmed, concluded tili the fiir* 
render be preiented. Beiforc aäual prefcnt* 
ment, fay they, he may furrendfer tö another 
perfon ; and if the fecond furrender be pre- 
fented and admittance enfue^ it fhall totally an- 
nul the formar (e). 

That the eftate continues in the furrenderor 
tili prefentment is clear : and it is-equally clear 
that it continues in hirti tili admiflion (/ ). 
And it is clear alfo that the enfuing adtnimoii 
Ihall relate to the furrender and defeat the 
mefne afts of the furrenderor (g). 

But the trüth feems to be that fo foon as the 
copyholder fiirrenders, though out of court, for 
a valuable confideration (A), fo foon is the fiir- 
renderor concluded at law (/), as well as in 



{e) See the cafe of Burgolne and Spurling^ Cm. Cor. 283, 
Sir W. Jones 306. fa^c. Gilb. Ten. 281. 

(/) V 

(g) Benfon and Scotts Carth. 275. lic. Vaughan d. Atlins 
V. Athns. 5 Burr. 2764. And foß. 

{h) See kttch. 82. a. Co. Copyh, / 39. 7r. 87. 8. 

(/) S^e Kttch. and Cc. ubi fup. 2 Blackß. Camm. c. 22. 
p. 368, 369, and 4 Burr. 1961. Lprä Mansßeld, in thfe 
cale of Vaughan A. Atkins v. Atkins, faid the •* lurrender is a 
complete fixecMlxoti oi \he, contraft, as bctwccn t\vtvendor 
and vtndee*^ 5 Burr. 2785. And in that of Ru d. "Noden v. 
Griffithu he repeatedly declared that ** the land was bound 
by the furrender." 4 Burr. 1961. So alfo in that öf 
Vaughan A. Atkins v. Atkins, 5 Burr. 2787, See.alfo Salk^ 
185. Benfon and Scott-, and i Durnf. and Eaft. 601. 
Holdfaß d. fVollams v. Vlaphem. 

cqüity 
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equity (k); and his hands for ever bpund up 
from dilpofing of the land in any other wa)^, 
and his mouth for ever fiopped from revoking 
^ er countermandinff his; own deliberate aä (/). . 

If, indeed the lurrender be roerely voluntary juvacutionofa 
the furrenderor may revokc it, not only at any ^"'*"'^- 
time before , prcfentmcnt, but, according to 
J^it(hen,Q' a bool^'^\faid C. J. miles, " of good 
autbority; and the^-^ipather becaufe founded on 
old d^tefqiinations not advancing fancies pf 
thcir own (w),")at any time before admiffion: 
-^ and, thjis," faid he, " is moftcommonly done, 
^nd tliat with reafon; and luch appears to me 
to Be the law (/f)." 

It is 1^0^, therefore, in either cafe, the pre- 
featmeftt that coiKludes the furrenderor. In 
the cafe pf a furrender for a valuäble coniidera- 
tioh,- he e^nnot revoke it, or poflTbly delüde or 
defraiid the furrenderee of the effeds öf his flir- 
render or the fruits of his grant (o). 

And where the furrender is merely volun* 
taryy he may revoke aftet prefentment as well 
as befo^^e (;ö). 

If indeed the cuftom require that fuch furren- s^rmderbe- 
der .(hould be prefented. within a limited time, t^^fc"^^*^ 
¥ind declare tliat it fhall be void if not prefented ^^ ^»*^ 
within fuch time, if it be not ptefented withiu 



tim^ 



(*) See Taylor and Whieler, 2 Salk. 449. and % Vem. 
564. Jinnings v. Moore^ &c aU 2 Fern. 609» 

(/) Co. Cofyh. / 39. 7r. p. 88. 2 Bl. Cimm. 369. 

{m) 2'Vef;'hoxj. -^ 

. [n)JGtch. 82. a. 

(c) Co. Cofyk. f. 39, Tr.p. 88. \ ' V /, 

(p) Kitch. 82* a. as before. ^ * ^ .' 
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the vendor 
muft iTiake a 
i3iew fimsmdnr« 



Th« prefent- 
ment muft ac- 
cord withthe 
furrendor. 



flieh time, it muft, of confeq'uence, be annülled : 
but this does' not" pfove that it was revocable 
before it was rendered void. If it become void 
by rcafon of a want of a tirtielv furf ender, the 
lurrenderor will be compellable to furrender 
anew (^). ' ' , 

Great caie^ howeyer, (bould be taltfen that 
the prefentment be dulv matfc within the time 
which the cuftom has prelcribed, arid^that the 
prefentment,,when made, exaftly " ehfue" er 
correfpond ivitli the fürrender; 

And, 6n this latter point^ the obfervätions and 
reafoning of the late lord chief baron GÜSirt z.tp 
fo juft and forcible that I fhall giye his Wn 
words. . ' '* 

" My Lord Coke fays, (r), that pirefentments 
of furrenders ought, in all material' pöints, to 
enfiie and agree with the furrenders themfclves, 
eile the flirrender, prefentrnent, and admittance 
thereuponf willrbe void, which feems reafonable ; 
:for if the prefentrnent in matter diffefs ff om the 
fürrender, the lord has no fuflRcient noticc öfthe 
fürrender, and then the admittance of it in rea- 
fon mufl be bad, and not help out the prefent- 
rnent ; for If the lord knew the true fürrender, 
j)erhaps he would never confent to fuch a für- 
render; and the true flirrender ought to be 
known, that the lord may know his tenant, 
and from whom to take his fcrvices. . The. ad- 
mittance cannot help out, for that was gröunded 



(q) See 2 Verriß cb/^ Taylor v. fVheeler ; and ante\ f. "85. . 
{t) Co. Cepyh. / 40. Tr.p, 88. 4 Co. 25. a. 2 Bi, Comm. 
,369» ck. 22. 

u pon 
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upon the preferitmeilt t büt if the l<!>rd llad ncjtice 
of thetrue lufrender, though the prefentmcnt 
did difTer, yet it feems reafbnable the admit* 
tance fhouid enure aecording to the flirrender, 
becaufe he had notice of the true foifrender, and 
when a man is admitted, he is in by the fur- 
rend^r. - ■''■" • 

Where it is faid that, if the prefentment 
difFer in pöints material from the furrender, that 
there the ädmittance, prefentment, and flirren- 
der, are all void; it feems this mufl be under- 
ftood,^ if the time for prfefenting the furrender 
be pkfl; for if there fhöuld bea prefentment 
anH'adrhittancfe made contrary tö the furrender, 
'fhre this will nöt*mäke,the furrender void befbrc 
the utmofl time allowed by law for the furren- 
dfer's being prefented; for it i^ ilo fbafon tö fay ' 
tltet becaufe thfe prefentment is void, that there- - - ^ . : 
fore the furrender is void ; for the furrender, 
depends not ori thd prefentment, though it may - *' 
be void becaufe not prefented, but not becaufe . '- 
ill prefented. So that-if - aftef fiich ilJ prefent*- " . . , 
mentand admittance, there Ihould be a good 
prefentment and- admittance, it feems the fur- 
render and all other a6ls willfland good (i)/* 

If the prefentment be truly made, and acqord ^"*"^"^"* 
with the furrender, and yet be wrongly entered roiimayi)e 
upon the roUs, the roUs fhall be amended* *"'^° * * 

As if a flirrender be made upon condition, 
and fb prefented, and the fleward, in entering it, 
-^ ■' " ^ " i 

{s) Gilb, Ten. 336. 

omit 
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pmit the ccHid^ion, enrolling it as ßn abfolule 
9n^, yet, -^pon fufficient pr^f xnade in coutt» 
thß fufrender Jb^ll iiof l^ avpided^ but thc roll, 
being no; eftoppel iior recprd,.(bali be amendcd^ 
and.this ihaJH^ no coacliafion to die party, to 
plead or ^iye ii) evidence tKe truth of ihe inatter 
(/ ). And thoygh the admiffipn was abfolute, 
yet the forrendcrefs fhajl be iiibjcöl: to thc con- 
dition: for when adraitted, . he fcall be in by 
the furrenderor, and the lord cannot vary bis 
eftate (^f). , - 

Ftfthiy\ ^ A furrejvJei: is t^t- yi^lding up of 

^an eftate by thq tenant to the lord, either as a 

relinqmßment qr r^ß^naüonof fuch eßate^ or as 

the mean of conyeying or transferring it to 

anothcr/'/ ' . 

gurrender con- ' ^^^j ^erc WC (hall cojofider fuch forrendcr 

\\s^^i^riKtatfii.as^aT^(tnqütjknicnt or rejtgnatton^ of the cp^r 

Und« the an. Loiig, aft^^r the Norman cpnqueft there, were 
we^vlueinr naauy vÜfein^.-pr ljondnaef\i5V fo abjed a.ljavery 
^tTm!"''' as.to ihoid fcbe portionsaUptted them of the de.- 



(0 Cfl. Cqph, /. 40. j>. 89. Xillh. Ten. 192- 254. Dyer 
.2^1. b.. Printer isXiA yeringham. In the cafe oflrmter and 
Jeringham^ the enrollment emhcaccdmorfc cdpyhold pro- 
.perty of the tenant thaa thc furrendcr, and the aueftioa 
was whethcr morc fliould pafs? And we are told tnat *' it 
was m debate for the fpace of 24 years in feveral courts ; 
aiid, by th€i opinion of Dyer^ nö morc than was particiilarly 
»cCxprcfled in the furrender fhdiilä pafs. And accor4|ngly fl 
decree was made by Lord tVentworth^ Lord and Chancellor of 
his manor of Hackney\ whereof he afterwards repenied: yet 
many others agreed with the aboye opinion as law." 

{u) 5ee 4 Co. 28. b, and 3 Bwr. 1^43; and /^Ibid. 196 1. 

i mefiies 
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jtiefiies of the manor ebfolutdy at the will of th* 
lörd; being neither permitted to hold them 
againft the lord's inclination, nor to quit them 
withotrt his pcrmiffiort. So far from acquiiring 
pröperty themfelves, they themfelves were the 
property of their lord. Inftead of the lands 
beloiiging to them, they' were regatded as an- 
'nexed to the lands. Oh a grant of the maaor 
they palfed as appendages ; and were not con* 
iidered as having a will of their own. 

' There were othei-s who, though they held at xherew«* 
Ihe will of the lord, might have quitted or re- ^J'^JJ]^^* 
nouticed the tehancy when they thoüght proper ^Mfo.*"^ 
tO<j0 fo. ' / 

Again,'a third clafs exifted who could neither AtWrdciais 
be amoved or fe>tpulfed from their lands, while we^hneTh^ 
they performed the fcrvices impofed, nor com- ^^^I^^*^*^ 
pelled to hold them againft their inclinations 

Without tracing,however,thechanges whict 
the villein tenure experienced, or the meliora- 
tion of the ftate of the peafantry, we may. re- ^^^^ ^^^^^ 
mark that it has been long eAabliflied that the cMno^^ecx.^ 
copyholder cannot be deprived of his lands, t^ttoni^^ 
(though he is ftill faid to hold at the will of the °^'''^- 
lord) but by his own aft or" mifconduft ( x). 
If he negleft or refüfe the returns which he 
is bound by his tenancy to render; if he do 
any a6l incompatible with the nature öf his tc- 



(w/) See I Bi. Law 7r. 1 19. &c. and the authoritics thcre 
refcrred to; and fVatk. No. CXLL to Gilb. T,n.p. AT 
(.v) See ante cL 2. OfGrants. ^ ^ 
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but he may rc- 
linquifh his 
cftace. 



Exprefil reltn« 






nurc,- or injurious to the cftate which he holds, 
a foifciture will be juftly incurred. But while 
he duly performsi his ferviccs and afts confiftently 
with his relations to the lord, he has a right to 
retain his lands tili he choofc to relinquifh the 
tenancy, : 

If he is defirous of returning the lands to the 
lord, he may furrender up the pcfleffion to him 
by the accuftotned fymbol and in the xifual 
form ; as he would have furrendered it to the 
ufe of.any other pdrfon; declaring exprefsly his 
Intention that it (hall be to the ülc pr benefit of 
: ^he lord, or, in the language of earlier days, 
^' that th? lord roay do therewith his will** 

Cr). . ) 

. Though no nfe be expreffed, yet if it h^ 
mer^ly furrendercd into the lord's hands, an4 
ther^ be no peculiar circumftance in fuch fur- 
render to rebut the prefiimption, it will be a 
fufficient relinquiftiment ; and (hall be to the 
henefit qf the Iprd : as f he furrender in itfelf is 
no more than the returning thq pofTeflion o^ 
and right to, the tenements to the lord of whona 
they are held. And if there be nothing to in-? 
duce a difFerent conftruftion., if there be no. 
^pparent end which fuch difFerent conftru6lion 
can anfwer, the furrender muft have its natural 
cfFea(js). , 



(y) Of a furrender to the dijfeifor of a manor, fec ante. 
(z) See I Lora Raym. 627. Fißer and ff^tgg* p* Holt 
C. J. I P. W. II. S. C. ffatk. No. CXVIL to GM. Ten. 

There 
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Thete äfe many modes by which the tenancy »eii«iqi>«i»- 
may be relinquiflied, but they will more pf o- 
perly fall under our confideration when we come 
to treat of the extinguifhment of copyhold pro*- 
perty(4. 

When a copyhold is thus returned to the lord Buttheiands 
itftill retains its demifable quälities; but, tili ^^Llbfä. 
granted again by copy, it (hall foUow the ma- p^- 
nor into whofe hands fbever it pals {b). 

In the next place, we (hall confidei- liich dir- surrender co». 

, 1 /» • /* • fia«rcd as the 

render as the mean of conveytng or transjerrtng meanofco». 
a copyhold to another. '''y'"'^ 

We have already feen the neceffity of a (iir- 
render as fuch mean of conveyance and the prin- 
ciples on which it depends (r). 

We have feen too that, thotighthe copyholder 
held originally merely at the will of the lord, 
the law has fo eftabli(hed his intereft that he 
cannot be difpotTefTed of his tenements while Rightofthcco- 
he renders his fcrvices and obferves the cuftoms S^awfcrhu^^^^ 
of the manor (^/). As the law has thus e(tabli(hed ""^ 
his intereft, it has alfo enabled him to transfer it 
to another on purfuing the accuftomed forms. 
The Copyholder has now in moft ca(es a right to 
nominale a perfon to fucceed him in his tenancy ; 
whom (if luch perfon has no legal incapacity to 
take) the lord is compellable to accept as his 
tenant (^). 



(«) Pofi. eh. o, 

\c) Ante. 

id) Ante eh. 2. OfGaxits. 

\e) Arne and foß, c^. 6^ Of Admiifion. 

The 
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watoa Yhe furrender, therefore, in thefe cafes is 

only a form i it is merely thc medium of con- 

veyance : for evcn where it is ftnöly obferved, 

it is now purely fubfervient to the conveniency 

of the tenant as a mode of traiisferririg his ia- 

tcreft. 

^tTt&s^^ On füch furrender being made, no eftate 

tht loSd. * pafles, in confequencei to tne lord (/^ ), but it 

remains, tili the nominee be admitted, in the 

furrenderor. He continues tenant; and muß 

anfwcr the fervices and returns (g). 'Till iuch 

surrenderor«. admiffion of the furrendcrec, the furrenderor 

Äi^/'" may maintain an aäion . of trefpafs (A)i and, if 

furrcndcrcc; j^^ die, the prcmifcs will defcend to his heir (/)• 

«nd may für- If he furrcnder to the ufe of any one without 

S^wiSio^» confidef ation, he may again furrender to another 

formal revoca- without a formal revocation of the fffft fur- 



render (i ). So, if he furrender to the ufe of his 

will, and afterwards, without taking any notjce 

of fuch furrender, he furrender to another in 

fee, the fecond furrender will be good (/). 

Nomorepaflet So, as a furrender is merely to elFedluate the 

S?int«jrof Sc copyholdcr's alienation, no njore (hall pafs by 

furread«ior. j^ ^j^^j^ jf ^^g j^g intcution to pafs : if the copy- 

holder, therefore, furrender to the ufe of y4. for 
life, or in tail; or to the ufe of his laft will; and 



(f) ^^0' ^^^' 283. Burgoln and Spurling. 
ig) Co, CopyA. f. 39, 
(h) Cro. Eliz. 349. Berry and Greene. 
(;•) Cro. Jac. 403. Frofel y. Weiß, 
\k) See ante Cro. Car. 283. Burgoin and Spurllng. 
(/) Cro. Eäz, 442. Fitc/i and Hockley. and fee 2 Juft. 
Blackß. Rep. 1046. Thrußout d, G$wer v. Cimningkam. 

he 
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Ke die without mÄking a will; qr, if*making ä 
will, he limit only a portion of the eftate ; the re* 
fidue, er pärt undifpofed of, in the firft and laft The rcfidue 
cafe«^ and the whole in the fecond, wlU be the S^m''""'*''' 
old eftate and defcend to hiß cuftomary heirs 
im). 

So ifhe furrender to particülair üfes with Jf ^*^^T*.'** 
the uitimate limitation exprelsly to his own thcy (haii bc ia 
right heirs, they Ihall take fuch limitation as uu.''^ 
the old eftate, and, confequently, by defcent 

A difference, indeed, has been taken, as to this ^tntTaiZr 
latter point, when the furrenderor takes a par* ^«»»^^'o^*««^- 
ticular eftate himfelf, and when not. As, if a 
furrender be made to the ufe of the furrenderof 
for life, with remainder to ä ftranger in tail, 
and the ultimate limitation be to tne heirs of 
the furrenderor, his heirs fhall take by defcent: 
yet if the furrenderor take nö particular eßate. 
himfelfy arid the ultirhate limitation then be to 
his own heirs, fuch heirs, itisfaid, fliall be ia 
by purckaft (<?)• 

But although this diftinöion is recognized in 
the cafe of Rbe v. Quurtley (by Aßihurß J. 
when delivering the opinion of the court (/>); 
yet fuch diftinftion has been queftioned by 



(m) 9 Co. 107. a. 1 BrownL 181. Cro. Eliz. 148. Bul- 
len aad Grant. Ibid, 442. Fitck V. Hickley. 4 Co 
29. b, 

(n) 4 Burr. 1952. i960.' Roe d,. federt v. Grtffithu 

\o) .See the cale of Allen and Palmer^ i Leon. lOli and 
Kitch. 86: a. 88- a, aftd A. Lex Cuß. 125. eh. 15. 

(p) i Dumf, and Eaßy 634. 

e. B. G/A 
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C. B. txilbert (^); and^ after him by Mr. Vearni 

W- . ... 

Had the ultimate limitation been exprefsly 

made to the furrenderor and Im heirs^ whether 
he himfelf had, or had not, takcn a particular 
eftate, his hcirs would neceflarily have been in 
by defcent: But whether fuch furrenderor 
would have taken fuch ultimate eftate (without 
taking a particular one) as a remainderj or as 
his rever/iofiy feems to have been difputed* 
According to the diftin61:ion above noticed, and 
efjpecially the cafe cited in Khchin^ the furren- 
deror would have taken it as a remainder : but 
according to later decifions, and particularly 
the cafe of Roe d. Noden v. Grtßths (j-), he 
would have been in of his old eßate. 

And it has, indeed, been, I believe, uniform- 
ly held that, if a copyholder in fee furrender 
his eftate to the ufe of his will, and devife to 
a ftranger for life, or in tail, and fo leave a 
portion of the fee unlimited, (without giv'mg it 
exprefsly to his heirs) it ftiall be confidered as 
his reverfion, or undifpofed of refidue, and go 
to his heirs by defcent (t). So, where a copy- 
C holder, feized in fee, mrrendered to the ufe of 
/ his will and afterwards Jurrendered to parti- 



{q) Ten. 272-3. 

(r) Coming. Rem. 48. 3^ Ed, 86. ^th. Ed. 

{5) 4 Burr. 1952. and fee Thrußout d. Gower v. Cunning^ 
harn. Fearne, 90. {^h. Ed.) and 2 Juß. Blackß. Ref. 
' XO46. 

(/} 1 Leon, 174. Bulleyn and Grant. Cro. Eliz. 148- 
S. C. 4 Co. 29. *. Bünting and LepmgwdL . 

cular 
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eular tifes with the ultimate limitation to liis / 
own right heirs ; it was adjudged that he was ' 
in öf his old eßate^ and that he might have de- J 
vifed his reverfion without aiiy frefh furrender ^ 
or admiffion {u). 

Now the idca that when the ultimate limi- 
tation was exprefsly made to the heirs öf the 
furrenderof , the heirs ihould take by purthafe^ 
and when it was not exprefsly made to them, 
but refulted or arofe by implication, they (hoüld 
take hy defcent^ origiflated in this; that the 
eftate being yielded to the lord, the ufes limited 
were new ufes ; and as the whole eßaie was thus 
limited, nothing remained in the furrenderof. 
But when the whole was mt fo limited, the 
refidue, as undifpöfed^i^ Tefulted to him again. 
Anda diftin£lion fimilar to this was once held 
as to freeholds {yo). But as fuch diftihdion, 
Avith refpe6l to freehöldsy has been now long 
exploded; it häving been repeatedly declared 
that it matters not whether the ultimate limita- 
tion to the heirs of the gfantor be exprefsly 
made or relult by iiäplicatioih of law {x) ; and 
as.the doftrine once entertained thatby a fur- 
render of a copyhold the old eftate of the lur- 
renderor wa3 deftroyed and the , ufes limited to 

(u) Thrußout d. Gower v. Cunningham. i Fearne 90* and 
2 Juß. Blackß. Rep. 1046; 

(w) Dyer* 134. a, pL 7. i^c, and Hob, 31. 

{x) 3 Levlnz. 406. Godbolt v. Freeßone^ Salk. 591. 
jfbbott V. Burton^ and both recognisced, in 2 P. PFms. 138. 
Harris v. Bißiop of Lincoln^ wherc the cafc in Hob. 3^. 
w^s denied to be law. 

H his 
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his hcirs ön fiich furrcnder werc abfblutely nöw^ 
and flieh äs if limited to his heirs, fhould be 
taken by purchafe, is alfo exploded by itioderu 
^ccifions (^) ; it Ihould fecm that the diftiiic- 
tion above noticed is alfo antiquated as to copy- 
holds. 
sorrcndcrpaf. Again, ä furreiidef wheh confidered as the 
[bL'^^has liiean of convcyaiice can, by the terms, pafs that 
^totram- onlywhichthe cdpyholder has to transfer (ä). 
If a copyholder for life, therefore, funkender to 
another for the life of that other, it will only 
givc the fecoüd a right to an eftate for the life 
of the firft } even if a cuftom be alleeed to 
the contrai'y (ö). Ifthelord, indeed, choofes 
to admit the fecond perfon to an eftate for his 
life, it may dpcfate as a grant ; and the lord 
will be bound by his own a6l. But in that 
cafe, the fecond perfon will not be in by the 
furrenderor, but by the lord (b). 

The copyholder can ünly transfer his own 
intereft and nominate another to take what he 
himfelf has to relinquifh. He cannot convey 
what he has not : that cannot be transferred 
which is not in exiftence. So if any further 
intereft be in exiftence and vefted in another 



iy) See i Fearne 88. fefr. and the cafcs by him citcd, and 
1 Strange 487. Smith V. Trigg. 

{z) Sqc.Co. Copyh.f. 34. 7r. 76. 

(a) Moore 8. ca. 27, and fee GM. Ten. 257. and fFatk. 
No. CXIX. and CXX. p. 451-3. 

(i) See fFatk No. CXIX. and CXX. to Gilt. Ten. f. 
459. and fee alfo 4 Leon. 88. ca. 184. 

perfon, 
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J>eribn, the furrender of the immediate copy- 
hölder cannot* convey fuch further intereft. 
He may transfer his own property ; but not that 
of others. Hence a furrender ihall pafs no 
more than what the perfon making it may law- 
fuUy paß (^). It fhall not work a wrong : fur- 
render by the hufband will be no difcontinuance. 
of the wife's land (^). 

A flirrender by a tenant in tail may bar his 
iflue ; but this is on a diftcrent principle ; 
which will be noticcd in the chapter on en- 
tails(^). 

Having thus confidered the flirrender as it 
refpe61s the perfon who makes it, we will 
now enquire intö its effetls as it regards the 
fiirrenderee. 

And in the firfl place it has been remarked surrendcree 
th^t though a furrender is generally faid to be ftdaiy«'!^"^ 
made/ö tht ufe of another, yet the perfon in "A'^««^- 
whofe favour it is made fhall take merely as a 
nomtnce or appointee : he is not properly ceßui 
que ufe. The furrender is only a direftion to 
the lord how to grant the lands, • The eflate 
remains in the furrenderor, and not in the lord. 
A furrender, therefore, is not to receive a con- 
f^rudlion fimilar to that of a ufe or trufl (jT). 

Avery 

{c)Co.Copyh.f.i^.- Tr.p.^(>. 

(d) 4 Co. 23. a, 

(e) Poß. cL 4. 

{f) P. Holt, C J. in the cafe of Fißer and fVigg. 
1 P. fVms. 17. I Lord Raym. 627. and by Hardwicke, Ö. 
in the ca/e of Rigden v. Valiin. 2 Vef, 257. and fee 
I Brownl 12J. Allen and Naß. 

H 2 But 
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A very extraordinary rcafon is, indeed, givett 
for this in Vefey ; which is that copyholds are 
not within the ftatute of ufes. That copyholds 
are not within the ftatute of ufes is ccrtain : 
but it does not follow from thence that the per- 
fon taken fliould not have takcn as teßui que 
ufe at common law* Had he taken as ceßui 
que ufe before that ftatute, he would have taken 
as fuch after it : for the ftatute would not have 
altered the nature of the thing ; nor made it 
lefs a ufe, though it did not embrace copyhold 
property within its provifions. 

The furrenderee, therefore, taking merely 

as nominee, as the perfon exprefsly defig- 

nated by the furrenderor for the admiffion 

of the lord was not tili fuch admiffion 

Before admif; adually made (^) : confidered as having any 

fohavc ne?thtr^ thing in thc prcmifes : neither a jus in re^ nor yet 

*ct*iJ"rm'^°^ Ä^ rem. But this indeed, was the language 

applied to the ceßui que ufe of freeholds before 

the ftatute. 

Hecouidnot Such nominec could not, befo/e admiffion 

tSSfe^.''^''**' cven have entered upon the lands furrcndered 

to his ufe, without been regarded as a trefpaf- 

fer (Ji) : unlelsj indeed, it was by the permif- 

fion of the furrenderor ; and then he was con- 



But ^^furrenderor has been confidered as a trußee for the 
furrcnderee. See i Durnf. & Eaßy 601-2. With re- 
fpcö, indeed, to the Lord he is merely a nominec. The 
lord IS Tiotßized to his uß. 

(i) For it is the admiffion, and not the preßntmmt^ 
which makes him tcnant. See before p. 86. 

{h) Cro, E/tz. 349. Berry & Greene. Co. Copyh. / 39. 
7 f. p. 87, 

fidered 
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fidercd a^ his tcftant at will (/)• The furrcn- 
deror continuing tetiant to the lord muft, of 
confequence, retain the pofleffion. He is 
anfwerable to the lord for the fervices due, and 
therefore rauft be entitled to the profits and 
fniits of the premifes. The liirrenderor confe- Nor nmnt« 
quently, and not the furrenderee, muft be the ^"^^^** 
perfon to maintain an a6lion of trefpafs (k). 

Having therefpre no eftate in the premiles, Nor furrcnder 
hehas none to convey or to forfeit. He can- '**'***^' 
not ftirrender to the ufe of another ; for he has 
nothing on which a furrender can operate (/). 
Should the lord, indeed, accept fuch flirren- 
der, (or at leaft what we muu here call fuch) 
and admit the fecond nominee, it Ihould feem 
to be the better opinion that fuch admiffion 
would be good; though its validity has been 
controverted (w), Yet this would be in fup- 
port, and not in contradidion, of our pofition ; 
fincc it only implies 2l prior admißtOHy and not 
that an admiffion was unnecejfary. 

As he has nothing to transfcr, fb he can have Nor foHot. 
nothing to forfeit. If he cömmit felony and 
be attainted («), or if he commit wafte (o), 
no forfciture will enlue. 

The 



'(/) See Waih No. CXXXVIII. to Gilb. Ten. p. 460. 

tk) See before p. 94. and Cro. Eliz. 349, Berry & Gteene. 

(/) I Brownl. 143. mifon y. Woddell. 

[m) See Gilb. T^n. 275. 281. ö*r and Waih No.CXXX. 
p. 457. and Cro. Eliz. 504. Gyppen & Bunney. 

[n) See 2 fVilf. 13. & 16. Rüe d. Jeffereys v. Hicks. 

(ö) See Co. Copyh. f. ^^. Tr.p. 137. Sed quare df hoc. 
And quare alfo, whcther, if a lurrendcrce in poflefGon by 

H 3 confcnt. 
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The furrendcree is now, howcver, rcgarded 
as having flieh an intereft in the premifes as 

Buthcmaynow may bc thc objcft of a. devife or affignment. 

tcreU " ^' Thus if a furrender be made, though out of 
court, to the ufe of j4. and then ^. devife all 
his lands to B. and die before any adraittance 
be made ; yet thc copyholds fb fürrendered will 
pafs (f). For the teflator had a title in 
equity . to recover them ; and, according to 
Aßihurfi J. in the cafe of Woollams & Clapfiam^ 
the vendor flood feized for him tili a legal con- 
veyance could be made : the furrenderor being 
confidered as a truflee for the furrcnderee (y). 

But an hetr cannot devife before his admit- 
tance : for he has more than an equity. His 
interefl may be fürrendered on fatisfaßion of 
the fine (though by the way fuch fatisfa(5lion of 
fine implies an admittance and acknowledges 
its necefTity) ; unlefs, therefore, the heir furren- 
der to the ufe of his will, his interefl will not 
pafs by liis devife (r). 



confent, commit waftc and afterwards be admitted, the ad- 
mittance Ihall relate back to the furrender aud fo ma^c \X 
a forfeiture ? Or whether the furrenderor fliall be anfwcr- 
ablefor it, it being done by a perfon who occupies by his 
permiflion and he continuing tenant? ^t^ Moore ^^^. pL 
149. and Gilb, Ten. 235. (d). If wafte be committed, the 
lord muft have a remedy: the furrender muft not bc 
turned to his prejudice. 

ip) 2 Chan, Rep. 4. Davles bf Beverßam. Nelf. Ch. 
Rep. 76. S. C. 2 Freem. 157. S. C. and fec i Durnf. ftf 
Eqfi, 601. S. C. cited. 

(^) See I Durrtf. bf Eaß 601-2. Holdfaß d. fToollams 
V. Clapham. 

(r) See I Strange 487. SmitA v. Trigp. 

So 
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So if a furrender be made, the furrcnderee Or affign it. 
may aßgn his intereft, aiwl die lord ihall he ' 
compelled to admit (j). 

But although the lurrenderee has no cftate in ^„j ^j, , j^j^ 
the premifes tili adual admiflioxi, yct iiich ad- ^^^h^dat^^* 
miffion, on being afhially made, fliall relate to thcfumnaer. 
the furrender and operate a^ from its dato 

(0- . ' : 

So ibon as the furrender is made, fb fbon is 
the property bound: and from that time fhall 
the ef):ate be deemed in the furrenderee by rela- 
tion, on the admifHon being ä6hiallyinade. 

Should the furrendferor die in the interim, 
/. €. between the furrender and admiffion, he 
would, indeed, die feized of the premifes ; yet it 
would not be of an abfolute, but of a defeafible 
eflate of inheritance ; and confequently, though 
his heir would take by defcent and his widow 
be entitled to dower, yet, on the admifiion of 
the furrenderee, would fuch effate be defeated ; 
and, of confequence, the defcent and title to 
dower would be defeated alfb (»). 

And, on the other band, fhould the furren- 
deree die before admiÜion, his heir would be 
entitled to aditiiffion ; and when admitted would 



(j) See a Durnf. (sf Eaß^ 484. The Kingy. L^rd ef 
the Manor of Hendon: and Gilb. 285. and rVatk. No. 



CXXXI. p. 458. 

5 Burr. 2785. 2787. Vaughn d. Jtkim v. Jtkins. 



{t) I Salk, 185. Benfon v. Scott. See poj. ciap. 6. and 



(u) See antep. 86. CartL 275. Benßn (c SaifU 3 Leo.Qic. 
S. C. X Salk. 185. S. C. 12 Mod. 49. S. C. ^ s ^«'•^• 
2764. 2787. Vaughn d. Jtkins v. Jtkim. 

H4 be 
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bc in by defcent : and the widow of the fur-^ 
renderee fhall have her freebench («;). 

So, on fuch admiffion, all meine a6ls of tho 
fnrrenderor would be defeated (.ji?), and thpfe 
pf the furrendree efFeduated and eonfirmed: . 

In eje6lment,therefore> fuch furrenderpe may, 
after admittance, lay bis demife in the interim 
(^), and recover the mefne profits front tiie 
time when the furrender was made,(55). 

If one joint-tenant furrender to the yfe of his 
will, his devifee fhall take : foj: the joint-.tenancy 
would be , fcvered from the tjtrne of the fur-r 
render(^2)/ 

If a copyholder furrender to the vife of 
himfelf for life, with remainder^ over-; an4 
the ultimate limitation be to« hinxfeäf and his 
heirs ; and afterwar ds^ fujfrender to the ufe of 
hia will, and aftually execute fuch will ; and 
^fUr fuch furrender >ap.d will made, hebe adnoit-, 
ted on thtformer flirrender, it will be. no revoca? 
tion of his will ; but his admittanpe . iha^l relate 
to the time of fuch fprmer furreöd?C>; ^id fo bo 
^rior io thip will(^). 

{w) See Gilb. Ten. 220. 288. 5 Burr. 2764. Faughn d, 
Jitkins V. Atkins. 

{x) Carth. 276. Benfon k Scott. 

iy) I Dum/, üx Eaß, 600. Holdfaßi. Woplfams v. Chp., 

(z) See 2 miß 15. Roe d. Jeffereys v. HickS, 
' (a)Cro. Jac. 100. Porter \. B orter. '•Co..JLitt. co. ^, 
'I Brownl. 127. Men & Naßi. ' ' ' ' ' 

• (*) See the cafe of Roe d. Noden v. Qrlffiths. i 7^/?. 
^ackß. R t>.6o5t and 4 Burr. 1052. * 
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Again, as thp commiffioncrs of a bankruf^ 
are authorized by ftatute to convey bis copy«^ 
hold eftates by bargain and fä!e enroUed with^ 
out the Intervention of a flirrender ; the adr 
miffion of tbe vendee fhall have a iimilar relation, 
and, therefore, it may not be improper to notice 
ithere. 

On the vcndee's admittance he (hall be iii 
from the date of the bargain and fale. Till 
dich bargain_andÄle be executed the copyhold 
cannot be fuppofed to pals from the commit 
fioners ; but to the time on which it is exe- 
cuted fhäll the fubfequent admiffion reläte : 
and confequcntäy, the widow of the bankrupt, 
in cafe the bankrupt die after fuch bargain and 
iale and before the admiflion of the vendee, 
fhall not be entitled to her freebenchj but her 
freebench, and all mefne a&s of the bankrupt, 
ihall be avoided ori fuch admiffion being 
jnade (e). % 

.: We have älready feen that the furrexnler is 
|iow only the formal mode of transfer contain- 
ing the defignation by the tenant of the perfon 
he wiihes to fiicaeed him in the tenancy. The 
copyholder has a right to nominate vs^horii he 
pleafes for thät purpoft (except indeed as to 
thofe perfons who are legally incapacitated to 
take) : and the ^lord is bound to admit üjch 
hominee : He is compellable by decre^ in equi- i-ord«com- 
ty and by mandamus at law^ (f). He is mit accoSin/ 

• • . N . . tothcfurrcnder* 

(e) See Sir PFm. Jones ^ ACi. Parker \. Bleake. and Cro. 

Car.^es. S:C.. 

(/) See antep. 6i.a. mAfoß, cA. 6. Qf Admiffion. 

jnereljr 
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that no 'iiibfeqtient manifeftation of my inten- 
tion can any way ftrengthen it. . 

So, if three perfous lurrender to the ufe of 
three or ft>ur of St. Dunßanh parifh, not naming 
the parifhioners by their names; this furrender 
is utterly void. 

And fo, if I furrender in the disjiinÖive to 
the ufe of /. L. or L N. this is infufficient for 
the incertainty (^m). 
i^tmitationof Again: as to the limitation of the ufe with 
fftates, by what rcfpeft to the creation of eftätes, we muft re- 
mark tljat the iame words are, generally fpeak- 
ihg, neceffiry to the creation of an eftate in fee 
or in tail äs are requifite to create fuch eftates 
at common law (n). 

For, in thefe cafes, at leaft, a flirrender is to 

be confideVed äs a common law conveyance and 

is not entitled to the fame jfavourable conftruc- 

tion as a will. And, thereforQ, accordihg to the 

doftrine öÜLord Kefiyon \xx tfie cafe of Wright v. 

Kemp (ö),;*uniers the furrenderor üfes the lan- 

guage which will confeva legal eftate, it cannot 

be confetred. In deeds. certain legal phraies 

nraft betiipd, in örder to create certain eftates; 

Hein. äs the Word " heirs,** to create a fee; and 

iieirsofthc " heirs of the body,** to create an eftate tail* 

¥ody. Bqt beyond that, affirmed hiis lordihip, I would 

Iky with Lord Hardw icke that there is no magic 



(m) Co. Copyh. f. 35. Tr. 80.82. 

(«) Co. Copyh, / 49. 

(0) 3 Durnf. £ff Eaß, 473. and fee Lovell v. Lovell. 
%Aik. u. Me V. Cooke. i P. fVms. 70. S. C. in SalkT 
Zord Raymonde &c. and Sutton v. Stone^ ti al. 2 Atk. 107. 

' in 



lü partfcular worda,. further than as they fiiow 
the interition of th^: parties. 

But, though^ generally fpeaking, the fame 
words are requifite to er eate certain eftates of 
copyholds as are neceffary to the creation of 
the fame eftates of freeholdlandä, yet^by the 
force of a pärticular cuftom, they may be other- 
ivife created : thus, by fpecial cuftom, an eftate 
of inheritance may be created by the "Wovds fuii 
midjuis; or ^l/i and a{Jignatis\ or the like {j)\ sidimdßis. 
So, in fome manors the words, fequels in right, 
are ufed inftead of the technical word " heirs"; 
and in öthers in addition to it; as to jf. his heirs . ^ • . u. 
and lequels m nght. 

Again, though, on a furrender being made and no ufeexprcr- 
tio ufe expreffed, the law will prefume it to be a ^hkcdhyu- 
relinqyiftiment of thefurrendercw-'sintereftj and "''^°"* 
{0 for the benefit of the lord (^); ytt^ if a fur- 
render be fo made, fuch prefiimption may be 
rebutt^d by a fubfequeilt a6l, or precludcd by 
the pärticular cuftom of the manor. 

Thus a cuftom for the lord to grant in fec, 
where there is no ufe . expreiTed, is good ( r)* % 

So if no ufe be expreffed and the fürrenderor 
accept ä new admittance ; the furrender fliall be 
intended to be originally made to füch ufe as is 
fpecified in the admittance, and the prefiimption 
tnat it was for the benefit of the lord fhall be 
rebutted by this explanatory a61: (j-). 

(p) 4 Co, 2q b. Bunüng and LepingwelL 
(q) Ante p, g2. 

( r) Cro, 'Eli%. 392. Brown v. Fofler. 
(s) Cafes at the cnd of Poph. 125. Brook*s cafe» 2 R^i* 
^r. 67 Grants. (K.)/>/. 18. S. C. 
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amined. 
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If a furrender be made to the ufe öf a ftranger 
generally, and there be no fpecial cuftom pfe- 
fcribing the eftate he is to take, nor any expla- 
hätory aft to enlarge the eftate, he Ihall have it 
only for his life (/)• ' 

There is, indeed, a cafe which has been fre- 
quently acknowledged as an authority with re- 
Ipeft to the conftruftion of a furrender, \yhich 
appears difficult to reconcile with the doftrine 
before advanced that a furrender is to be con-^ 
fti-u^d as a conveyance »t common law: it is 
that of Fißer and PP^igg (u). 

The point in that cafe was, whether a fur- 
render to the ufe of Jl. B. and C. and their heirs 
equally to be divided between them, &c. fhould 
create a Joint- tenancy or a tenancy in common: 
and it was determined by Turton ?ir)A Qould^ 
Juftices, againft C. J. Holt^ that it fhould be a 
tenancy in common. 

And hord Hardwicke^ in the cafe of Rigden 
and Vallicr (w)^ exprcfTed a greater fatisfaftion 
with the argumerits of the two juftices than 
with thofe of Lord Holt. Though hc feemed, 
in that of Lovell & Lovell (jx\ to be of Lord 
Holfs opinion', that a furrender fhall be con- 
ftrued as a deed. 



(/) Co. Litt. 59* i. ^ 

(«) I Lord Raymond. 662. i P. fVms. 14, &c. and fco 
I ;?^/x.34i. Cowp. 660. 2 Veß 256, 257. 3 AtL 734. 
{w) 3 M. 734. and fcc 2 Fef. 256, 7. 
{x) 3 Atk, II. 

Now 
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.Now it is laid dowa by hord Hardwicke 
himfelf (jj'), that in conveyances in common 
law the words, equally to ke divided^ will not 
make a tenanqr in common. If a furrender, 
therefore, is to be conftnied as a conveyance at 
common law (a)> luch words cannot make a 
tenancy in common in a furrender* A furren- 
der muft either operatc as a conveyance at 
Common law, or not as a conveyance at common 
law; if it does operäte as a conveyance at com- 
mon law, then the eftate mull be in joint- 
tenaneyw , 

A diÄindion indeed, has been drawn with 
refpeft to convcyances at common law and 
deeds to ufes. And Lord Hardwicke^ in the 
cafe of Rigden and Fallier ( d) drew a fmrther 
diftinftion between words of Imitation and 
words of regulation or modification of ari eftate, 
But then, it is obfervable, he confined this dif- 
tinftion to deeds to üfes ; deeds at common laWy 
therefore, ftand unafFe6led: and a lurrendqr is 
to be conftrued as a deed at common law^ and 
not as a deed to ufes. In one thing, faid hord 
Hardwicke^ Holt was certainly right, that a 
iurrender of copyhold lands to ufes is not to be 
confidered on the foot of a ufe or truft {U). 
If, therefore, a furrender is not to be confidered 



- {y) I Vef. i66. in the cafc of Stom v» Hcwltly, and 2 Veß 
257. in Rigden v. Fallier. . 

(z) See ante p. 9g. 

(fl)2r^/. 257. 

{^) 2 Fe/. 257. 

as 
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as an inftrument creating a ule, but properly 
and (Iridly as a common law cohveyance, this 
diftinftion does not apply: and, confequently, 
fuch furrender muft receivc the fame conftrüc- 
tion as a deed at common law: and, confequently 
alfo, if the words " tobe equally divided^^ will 
not make a tenancy in common in a conveyance 
at common law, they cannot^ according to the 
doiftrine laid down evenby LordHardwtcke and 

' other opponents of Lord Holty themfelves^ 

cfeate a tenancy in common in a fiirrender. 
And, therefore, either the cafe of Fißer and 
Pf^iggy though fo repeatedly afErmed to be au- 
thority, muft be given up as no authority at 
all, or WC fliall not be warranted in laying it 
dowii^ as law, though it be incontrovertibly laid' 
down as law, that a furrender is to be conftrued 

whenaperfon as a commou law conveyancc. 

^^L^dlfiT The next matter to be confidered, with re- 
{pe6t to the conftruÄion of a furrender, is the 
habendum. It has beeil the fubjed of much 
.controverfy whether a perfon who was not 
named but in the habendum fhould take. 
' And as to the habendum alfb, feveral diftinc- 
tions have been made : as whether fuch haben^ 
dum be in an admiflion on a furrender or on a 
Voluntary grant: whether there be any cuftom 
or not in the manor prefcribing, or at leaft war- 
ranting, the form: and whether any one be 
named before the habendum^ and then the ha^ 
bendum be to fuch perfon with others, or whe- 
ther there be no perfon before named. 

If a furrender, therefore, be made without 
expreffing any ufe, and afterwards the {urren- 

deror 



I 



ih«U takc. 
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täerar is admitted, habendum to him and his 
wife and the heirs of their bodies, the wife fhall 
takc an eftate-tail as well as the hulband: for 
as the furrender was general, the fubfequent 
admiflion fliall enure as an explanation of the 
intent of the furrenderor who fliall now be con- 
fidered as having furrendered to the ufe of 
himfelf and his wife, and their heirs, ^c. ac* 
cording to the admittance (r). 

But if the lord make a voluntary grant to a 
pcrfbn, habendum to him and his wife and the 
heirs of their bodies; the wife fliall not take: 
and that not only becaufe flie is not named in 
the premifes, but aHb becaufe there is no pre- 
ceding furrender to dire6l or guide the con« 
flruftion of fuch grant by which only the cflate 
could pafs {d ). 

Again: a particular form of admiflion or 
grant may be good in fbme manors from «fla- 
blifhed ufage, which, without flieh ufage, 
would not be good. Thus it was obferved by 
JFföÄ, C. J. in the cafe oi Fijher and Wtgg{e\ 
that the refblution before noticed in Rolle (/) 
was founded upon the cußom ofthe manor. And 
heaffirmed that he knew manors where grants 
had been made to R. habendum to A. B. C. and 
Z). where the firfl named took the whole for 



{c) 2 Roll. Jbr. Grantg. p. 6^. (K) fL i8. Brookesx* 
JBrookes- 

(d) Ibid. pl. 19. 

{e) I Lord Raym. 627. . . 

(/) See the laft page. 

I hl» 
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his life; and fb evcry one in remainder in their 
Order (g). 

For where long ufäge has eftabliflied a pe- 
culiar form, that form fhould be complicd with. 
And we find it noticed in Crook's James that, 
with refpeft to this inftance of the habendum^ in 
many manors there were no other forms of grant 
or limitation (^ ). And, in the cafe oi Downs 
V. Hopkins^ in Crook's Eliz. (/) fuch habendum 
is faid to be common in copies. And, accord- 
ingly, Holt faid in the cafe oiFißer v. tf^igg (Jk\ 
that if a cuftom prclcribe a certain mode to 
pafs eftates, and many grants have been made 
m the manner fo prefcribed, fuch grants will 
be good. 

The next diftindtion is whether any perlbn 
be named before the habendum or not: for if 
there be, as to A. habendum to ji. and B. E. it 
is faid, fhall not take (/), unlefs it be by a par- 
ticular cuflom authorizing fuch mode of grant ; 
as in the inflance before given, to R. habendum 
to A. B. C. and D. where the firfl named took 
the whole for his life, and fo every one in re- 
mainder in their order (m). But we may ob- 
fervc that a perfbn may take by a deed at com* 



(g) iLord Raym.62J. 
. (Ä) Cro. Jac. 434. BtQoh V. Brooks* fä aL 
(i) Cro. £liz. 323. 
(i) 1 Lord Raym. 627. 

(/) See 2 RolL Abr. 67. Grants. pl 19. 20. 23. and fcr 
Hob. 313. Wtndfmore v, Hohart. 
(m) I Lord Raym. 627« and ante. 

mon 
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ttit>li hw hy way of remainder^ thoughj he bö 
tiot named in the premifes with him to whom 
the eftatc is firft limited'(»)* 

if the habendum be to A. and B. and näithier 
fce named in the pfemifes, they fhall, both take, 
ö): and, this> perhaps, . may hold as fo a deed 

Au eftate cännot arife by implieatiori in ä i»pUai»i«qk 
furrender any mpre, it js faid, than in a deed at 
common law j as to the ufe of the fecond Ibn of 
Ihe furrenderor aftef the death of the furren* 
derof and his heirs: for the furrenderor (hall 
not have an eftate taä (y). 

Yet fuch a Jusit^tion may be good by f ealbil 
of the ^qcialcuftoraof a particular manor, ac- 
cor^ing tQ, t^^ihwortfC% c^ife (r)* . 

If, oi> afurrender, the ufes be at firft well ^^Sf^ 
limited, and afterwards a repugnant claufe be 
inlerted, fuch claufe (hall not vitiate the pre- 
ceding lin^itations, but be rejeded as Void and 
nugatory (j-)» . /.,'?. 

Whether a furrpnder may be made to com- öfafitfrauier 
mence infuture^ and whethir a fee inay be li- 2^^™ 



to COmiDCBMift. 



(w) Cro. Jttc. 563. Grcenwoo^ v. 7}ter. ' ' ' ' 

(o) See 2 RoH Mn 67. ^Ä ^18; 'i^ookes^^ !lSr$oiei. Crot 
Ja€. 434. S» C, and fec GiUt, TeH*iti^^^ ...*., 
. (p)SceGiIlf..Ten.2S9' r ,^. 

(£) I BrownL 127. Allen Ix, ^ß/h. Cro\ Car. 3$6.- Sjtägood 
v.Mtne^ iä Ux. and fee Öilh. Jüw, 259. 6oi f tarne 4'! 6*. 
418: ■ ^ ■- ,r : ^ r '.;.: ./ 

(r) Clayton^s Rep. 21. rd. 36* 
, <4 CVi)« Car. 3(27« SiogoiuU. ii$nef f^Vkmad Qilb. Tuk 

^^ -- '^\rif ' -^jptj?* 
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mittedxipon a fee in a furrcnder of copyhoWf^ 
will be Gonfidered in a fubfequent öhapter (/); 

A furrender may be made on condltion ; and 
this is moft ufually done by way of mortgage 
The condition fhould always immediately follo^y" 
the furrender and be oarefuUy inferted in the 
court roUs; and it is then thus entered: thö 
furrender is raade in the general form to the 
ufe of ^. J?* and his heirs'* with a provifo to 
the foUowing efFedl:* 

" Provided NEviRTHELEss, andupoil con- 
dition, that if the faid C. D. his heirSj executors, 
ädminiftrators or affighs^ fhall and do Well and 
truly pay, or caufe to be paid, to the faid Ai Bi 
his execütorsj ädminiftrators or äffigiis, thö füll 

fum of ■' öf lawful raoney of Gredi Briiäitty 

with lawful ihtcreft fof the fäme^ ovt the — ^ — ^ 
day of — =-** which will be Wci withotit ariy de-* 



m 



duöion or abatement whatfoever, for, or 
reiped of ahy taxes, f ates, dharges, afleffments 
or impofitions whatfoever ^ then the above für-* 
render tö be void, elfe to be and femain in 
füll force and virtue/* 

Theptxmiaor condition is often contained 
in a deed cntered into ät the time the flirrender 
is madc} which deed is tefmed ä dtfeafance. 
But this niode ihoüld nevcr be recurred to 
whea poffible.to be avoided. As the furrender 
is abfblutfc pn th? rplls, fhould the defeafarice^ 
a feparate inflniment, be loft, the pf oof of th^ 



. {t) Ch. 



-NF 



5* Of Reinaindc;;S]( Executtey lixkrefts and 

conditioa 
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(Kondition might \ffi diffiol 

poffible. Befides, the tij 

always appear Qn the cou| 

and not be dependant ozij 

agreements* If a defeaiÜ 

it ought always, for thb iV\ 

oritherolls. v \ ^ 6^ \ 

As the fiirrenderpr contiöv \ ^ Ä 
jord 'tili the admiflion of thc \ \ 

zs the iurrcnder is made, in tl» q i ic or a mort> 
gage, only as a fecurity for the mon^y advaace^i 
the admißion is ufually delayed. Or, if the 
furrei^der b^e madeout of court, it isfre^uendy 
fufFered to become void for want of a timely 
prefentment; when a new furr^nder is. taken 

In cafe the moncy be paid within thc time AekamMtm^ 
prefcribed by the condition, the furrenderee ^SlftS" 
acknowledges the repayment - and authorizes 3»^ «^^«^ 
the fteward to yacate the j^rrendcr. Such 
acknowledgment of iatisfadion, the warnint 
to vacate, and the aäual vacation of the fiir-^ 
render are then entered on the rolls : 00 whidi 
the fbrrenderor becomes pofleflcd of his £bnxier 
eftate, and is in inßatu quo prius^ without any 
readmiffion or iine (w). 

If the acknowledgment he madc in court^ Acknowfc^ 
let the homage find thc furrendcr in the ufual ««tmcoutt. 
way, and then fay, ^ * . 



(«) See 2 Vef. 300. Fawcct v. Lewlher^ 
(w) Cro. Ebz. 239. Simon Js v. LawnJ^ 

13 **Änd 
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Ackoowledg^ 
ment before the 
\ovif 



Tbe cavtio 
•ertifiea. 
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Now, AT THis cpuRT eäme the faid 

in his proper perfon, and ackhowledged 

ave received füll fatisfaftiön and payment 

the faid fum of -, and all intereft for the 

fame/ äccording to the fproi arid efFeft of the 
laid fbrrerider. Jnd thereüpon the faid ^. B^ 
and C. D. prayed that the faid . furrender might 
bevacated; And xhQ faid furreuder i$ vacated 
accotdingly/' - ' 

If it be mäde out of coürt, before the lord or 
ilewardfay: 

**^Be IT REMEMBERED that on the > ' day 

of ^ the within named C, D. came before 

me 



(lord, or fteward, of the manor of 

Fairhur ß ; as the caj^e rtiay be) \ and acknow- 
ledged to have received of the within named 
A. B. all principal and iriterefi fecüred to him 
by the within furrender : and requefted that tliQ 
faid liirrender be vacated acqorditily,** 

T^ken &c. Ct Jjt^ 

JE, P, lord, or fteward, of £?<?, 

This memorandum öiould be endorfed qh 
the cojpy of fhe fürrendeiv and figned by the 
lord or fteward and the party acknowledging 
fatisfaiSHon i and at the . qiext qourt it fhoula 
be prefented ; — thus 

** And also at this court it is eertified by 
the faid fteward, and tbereupön the homagc 
prefent, that out of court, and fince the laft 
court, C. D. bne of &c. came before him, thp 
^id ftewar4 W his proper perlbn, and acknow-» 

Jedged, 
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Icdged, G?^:." {as in the memorandutn) " Of 
which acknowledgment and requeft a memoroH'- 
dum was duly made, and figned by the faid C. JD. 
and the faid fteward, and now exhibited in open 
court : therefore the faid furrender is accordingly 
vacated and anuUed/' 

If the acknowledgment cannot be niadc in 
court, or before the lord or fteward, the ac- ^ 
knowledgment and Warrant (on the requifitc 
ftamp) may be thus : 

"I CjD. of, ^c. hercby acknowledge to watimu?». 
have this day received of A. B. &c. the fum of **^* 

in füll fatisfaftion and difchargc of all 

principal and intereft fccured to me by a con- 
ditional furrender made by the faid A. B. of 
certain copyhold prcmifcs by him thcn held of 
the manor of Fatrhurß^ to my ufe, at a court 

held on the day of laft : and therefore I ^ 

requeft and authorize you as fteward of the 
faid manor to vacatc fuch furrender accordingly. 
Witnefs my hand £?r/* 

To E. F. C. D. 

Steward of the manoi; 
of Fatrhurß^ in the 
county of . 

Such is the formal mode of vacating a con- 
ditional furrender: but fuch formal mode is by 
no means a matter of neceflityf The condition 
is cxprefs ; that on payment of the money the 
furrender fhall be void. On the money Aerc- 
fore being aftually paid within the preicribcd 

1 4 time^ 
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tlme, thc furrender becomes void ipfo faSio^ 
An acknowledgment of fatisfadion by the morU 
eagee is fuificient : and fuch acknowledgment 
IS generally written in the margin of the roll 
immediately againft the furrender, and figned 
by the furrenderee. 

If the furrenderee has been regularly admit- 
ted, and the condition be not forfeited, yet thc 
furrenderor may releafe the condition by deed* 
For the furrenderee, on his admiflion is becomc 
tcnant to the lord, and the intereft of the fur- 
renderor may be relinquiihed by his own adl : 
hence no fine is payable on that event {x). 

So, on breach of the condition, thc ßirren- 
deror ma^ releafe his equity of redemption; 
and nö fine will in confequence be due (/)• 

And here we may obferve that the furren- 
deree of a copyhold is an affignce within the 
ftatute 32 Hen. 8.; and may therefore. take ad- 
vantage of a condition broken (a). So, when 
fuch condition is forfeited, the equity of re- 
demption fhall defcend to the cuftomary heirs 
.or ß^juels of the fiirrenderor, as the legal eftate 
would have done (a). 

li the furrenderee be admitted and the con 
dition broken, the eftate becomes abfolute 



- [») Cro. J<ke^ 36. Vull & Shar-hrofA, and pß, eh. 7. 

Of Fines. 

. (y) See poß. eh. 7. Of Fines. 

' {%) Bull. Ktß. Prlus. 161. TVatk. No. LXXXin. to 

Gilb. Ten. p. 42g. aiid the authorities thcre rcfcrrcd 

(ö) 2 Vef. 300. Faweci & Lfwther. 

and 
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and in cafe the mpncy be afterw^iKls paid, there anJ a rcfur. 
muftbe a re-furrender by the .former furren- gl'cYn'^w 
deree ; anid a regulär admiffion of the original '^'^^ 
furrenderor. 

The eftate is now changed. On the bre^ch 
of the condition, the old eftate was gone : On 
the re-furrender the perfon to whom it is made 
takes a new eftate; If the former eftate, the 
fubjeft of the firft furrender, ;had been derived 
ex parte materna^ yet the new eftate rcceived by 

,the re-furrender, will be taken by purchafc, . 
and Ihall defcend to the pafernal heirs (J?). 
Taking therefore a new eftate he muft neccf- 

. farily be re-admitted and pay a fine (r)» 

A copyholder may furrender to toe iife of a Remaiadcft. 
particular perfon with remaindcrs over to 

,others : but thp doftrine of Remainders will be 
cönfidered ia a future chapter (d). 

The doftrine of entails of copyholds allb, will ^«*«^ 
be treatcd of at krge under that Title (e). 

So, a copyholder may furrender to wjch ufes surrender t© 
as he Ihall by will appoint, without a Ipecial ;J^l^^^* 
cuftom for that purpofe : and, indeed if a fpe- 
cial cuftom were alleged to reftrain him from 
doing fo, it could not be fupported (f). 

It is faid that, by Special cuftom, cöpy- 
holds may be devifcd without luch fiirren* 



{b) See 12 Mod. 49. Ben/m & Siott. and Harman & Vx^ 
V. M$rgan^ now reportcd in ^ Dumf. and Eaß^ 103. 
(0 See poß. chap. 7. Of Fines. 
\d) Chap. 5. 
{e) Chap. 4. 
(/ ) 3 ^r^* Chane. Caf. 286. Pikt v. fFhite. 

der 
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^rur / >^ ^y!/^ der (^) ; but by the general law of copyholds a 

furrender is abfolutcfy cffential (Ji). The fta- 

tutes of Henry the Eighth and Charles the Se- 

cond relative to wills do not afFeft them (J). 

Such lurrender is made in the common form ; 

i«tryofpi»thc (^ fp^ ^^^ y^gg^ ^j^jg^ intents, and purpofes/^ or 

^* to the ufe of fuch perfbn or perfbns, and for 
liich eftate or eftates, ends, intents and purpofes 
as tho faid A. B, in and by his laft will and tef- 
tamcntj Ihall direft, limit, or.appoint." 

If a copyholder furrenders to the ufe of his 
will,, the eftate, notwithftanding, remains in him 
and not in the lord (i), and, therefore, he may 
furrender it again to a ftranger without a 
formal revocation of th^ furrender to his 
will(/). ^ 

So, if he die without a will, or, making 9 will, 
devife only a particular intereft, as to-ß. for life, 
pr in tail, the whole in the o^e cafe, and the un- 
difpofed of part in the other, will defeend to 
his- öuftomä^ hcirs (m). And fo alfo, if a co- 
pyholder furrender to the ufe of his will and de- 
vife tq his cuftomary heir, and die; the heir 



^Tic eftate rcf 
inains in the 
iiirrenderor. 



Vaitnndevifed 
will defipf ml. 



%) 



jr) Littlet. Rep* 26 citps Wrot's cafc. 

fl) Co. Copyk. f. 36. Tr. 83. 4 Co. 24. *. Murrell & 
'SmiiL' ' ' . ' 

(;) 2 Jtk. 37. Tuffneil & Page, i Vef. 225. Jittorrnyi 
General Y. Andrews. Harg. N. (i) and (3) to Co. Litt. 
JH. ^. 

(k) 4 Co. 23. Ä. Gravener & Ted. 

(/) Jntep. 94. Cro. Eliz. 442. Fitck & Hoekfy. 

(m) Cro. Eliz. 442? Fitch & Hockly^ Sind ante p, 94. 
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ihall be In hy defceiit (;^): for when an heir 
has that eftate devifed to him which he would 
have taken without fuch devife he fhall takeby 
defcent, whether it be a freeholdor a copyhold 
eftate. In fuch cafe, therefore, the devife is 
inoperative, and the heirs ihall take 9s if there 
had been no deviie at all. And if there had 
been no devife at all, the eftate continning in 
the furrenderor would have defcended, as if no 
furrender had been niade : för fiich furfender 
^nd teftamentary declarg^tion p? ufes will noi 
jpake a new eftate (o)f 

'Ifa copyhöl^ier fiirrender certain lands to the Exchanie, 
t>fe of his will, and th^n exchange thofe lands • 
for others; the lands fö taken in exchange niuft 
be iurrendered to the ufe of hIs willor th^y can-^ 
jiot päfs(;^)/ ' ; 

But, if a copyholder feifcd in fee, ftirrendcr to uitimateiimi- 
the ufe of his wiU, and" afterwards furrender to ^n<>^*^«« 
particular ufes with the ultimate limitation to 
his owri right heirs, he (hall be in of his old 
eftate; and may devife. the reverfion without 
any frelh furrender or admiftion (gi). 

If acopyhöld, however, defcend to the cuf^ 
tomary heir, fuch cufbomary heir muftfurren* 

{tt) Strange 487. Smith y*Trigg^ Lutw. 797. Cldrk^^ 
Smith^ and cafe qf jF/»r/? v. Morgan^ Eaß. 28 Geo. 2. 1755. 
in Chane, and on Cgrtif.fxpvfi ß, j?. 27 JSfov. 1759. ^l/S. 

(0) See antep. 95. 

Ip) 1 Bro. Chane. Caf. 588. Fmnk v. Standiß. in Scac. 
rited in Not. 

(q) % Fearne*s Conting. Rem. 90. Thrußmt d. Gower 
y. Qunmnghamy ai^d 2 Inß* Blackfl. Rep. 1046. S. C. 

der 
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der itto thc ufe of hiswUl, or hc capnot devife 
it(r). 

But where a perfbn has only.an equity. in 
copyholds, fl»ch cquity will pals by d^yife with- 
Qpt ^ furrencjer : for of aa e^uity no furrender 
call be iiiade:/npr can the devifee require any 
radmittance, as he will not becpme temant to the 

Yet this is to be \Jiaderftood of luch an eqni- 
table intereft as WQuld have been devifäble had 
it. bcjön of freehold lands; thus, if it be an equi- 
table cftate tail, it will not pafa. For^^as in thc 
pafe of an equitable eftatc tail in ftecKold lands 
a rpcovery is requifite in order to deftroy it (/\ 
tlicftigh it hath been formcrly Iiold otherwife («),, 
fb in that of copyholds, the entail mnft bc fir0 
docked, as if it were a legal entail: and the 
Pi^ftate will Aot pafs merely hy tjie deyifc (w), 

JBut, if a copyholder, having an equity only^ 
](^as,if he be a lurrenderee,) make bis will and 
devife ; and ^fter making bis will, he t?ike the 
J^gfi[/ eflate by defcent, and then die; yet the 
equity will, it feemsj be bound. Had tl^ legal 
fpe^otdefc^nded tp him, the equity would cer-, 



--^jl) See Str. 487. Smit/\ v* Trig^» and ante ^. 1 2 J, 
{s) I Bro. Chan, Caf. 480. Macnamara v. Jones. 3 jP. 

Wffis. 360. King V. K'mg^ & Mr. CojrV nöte (i) Upoß. 

". {t) 1 Br9. Ch, Ctf. 72. Botcler v. Allington^ & Salvin r* 

Thornton. Qitcd Mr. Cox's notc (2} to i P, fVnisl 91. Legati 

y, SewclL 

• {u) Precfd. in Chane. 228. fVoolnough v. fFoolnough. 
(tv) i Hen. Blackß, 446. 461. Roi v. Lw^e. 
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tainly paß (x). And it has been determined 
that, as to free AoIJsj the acceffioh of the legai 
intereft will be no rcvocation of a will ; but the 
perfon having the legal fee (hall ftill be fubjeß 
tu the e<juity (^). 

Now wherc the rights and cmoluments of ] 
the lörd are not aflFe<9ted, thcre is no feafoil ( 
why topyholds (hoüld not be within the famtf ; 
rules. An uniform ftandard (hould be fixedj \ 
iarid copyholds foUow clofely on the rules of \ 
frcehold (z)i ' / ^-^ 

in this cafe the lord would be ihjured. The ' V>^ \ 
iegäi fccj not paffing by the will, defcends to 
the heir of the teftator. The per Ion häving the 
y^gal fte is ftill tenant to the lord. And the 
/egal eftate can only be transferred by fürrendct / 
and adttiittance; By the conveyance of th^ 
tquity the tenancy is not altered* 

The Court of Chancery, Would, therefore, %^ 
conceive, make the perfon having the legal inte^ \ 
reft furrender it according to the difpofitiöii 
of the equity. 

' By special cuftom, it is faid, a ferne co- i^omäyfur- 
vert may furrender to the ufc of her will with Sof a^wiu. 
the affent of her hulband (a). 



(x) See the cafe of Davy s.' Btvtrßam^ or SearJßäm. 
Ante. 

{y) See Parfüm y.JFreman. 3 Atk. 741. and BquiL 7 18. 
Dot V. Pott. 

(2} See as to Recovenes^ laft page« and 5 Dfirnf. fst Eaß^ 
1(4. kee d. Crow^ v. B^Uwire, Refulting Ufc, ante. 

{a) See ante. 

Hut 
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But, if a f*emc fole flirrender to the ufe of hef > 
will, and afterwards marry, it will be a revbca* 
tion, or at leaft a fufpenfion of the furrender (^). 
joint-temat A joint teüant may furrender to the ufe of* 
his will : and thoügh fuch furrender be madcf 
outof CQurt and not prefented tili after his death^ 
yet the jointure will be fevered ; and the devife 
of his moiety will be good (c)* 
Firefentmimt of As to the prefentuient of a furrender to the ufe 
a^wrcn c toa ^^^ ^^^^ whcn madc out of court, fce antep. 84* 
As the teftamentary inftrument operates 
oniy cmbtacci oilly as a decläration of the ufes of a furrender, 
deroVhäI"a7tte and as a perfon cannot furrender what he has 
ft^^rl^^^de. ^^i ^^ foUows that, as fuch teftamentary inftru- 
ment cannot have any efFeö whcre no fiich für-* 
render has been made^ fo no füch furrender can 
bö madej when thcre is nöthin^ to convey. 
A perfon can only furrender that which he has 
in him at the time {d) : hcnce no after-pur* 
chafed lands can pafs. 
Henoeiandi If a perfon potiefTed of feveral copyholds für* 

RS^t? "^''" render ^* All his copyhold tenements'* to the 
■uide,wmiiöt yfe of his will, and, after fuch flirrender naade, 
purchafe other copyhold lands, and then makc 
his will and devife ^' All his copyhold tene- 
ments ;" the devife will not operate upon the 



(h) Amhler, 627. George v. 



(c) Cro. Jac. 100. . Porter y. Porter. Co. LitU 59. i. 
I Brown!. 127. J/Ien & Naß. 

{d) See 3 Durnf. & Eafl, 365. Goodtitk v. Morfe. «nd 
6 Durnf. & Eaß^ 63. Doe d. Ibbon V. Ckwlihg & ÜÜ 
I Jnßruther lu morfe v. Faulkener Seal. • - 

after-. 
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afber-purchafed lands. For as hc could not luf- 
render what he had not at the timc of the fur- 
reiider, the after purchafcd lands could not have 
beeii included in it ; and no iubfequent furren- 
der was made. 

And, in order that a devife taay operate on a ätfcd*rfuS"* 
copyhöld, it is not only neceflary that the copy- makingöfthc 
holder fhould be poffeffed of the lands at the brfore fili^ 
time of making fuch flirrender, but alfo that he '^"' 
be polTefled of them at the time of naaking the 
will : thus if a perfon having leveral .<:opyholds 
make his will, and devife "all his copyhöld 
tenements," or " all his real eftate," generally, 
and then purchafe other copyhöld lands ; and 
afterwards, furrender *' all his copyhöld tene- 
ments" to the ufe of his will: the copyhöld 
lands which were purchafcd after the execution 
of the will, thoughbefore the furrender, will not 
pafs (e). 

But, if a perfon, having no copyholds at the codicu »d 0. 
time, make his will, and devife " all the refl p*'''^'^*'*' 
and refidue of his eflate of what nature, kind, 
or quality fbever," and then purchafe a copy-, 
hold eflate and furrender it to liich üfes as he , j 

fhould by his lafl will appoint j and after fuch 
furrender, make a codicily reciting and raüfying 
the will ; the copyhöld eflate will pafs : for the 
codicil fhall operate as a republication^ and bring 
the will to the date of the codicil (y"). 
■ '■ I ■ ■ ■ ■ ■■' ■ f ■ I ■ ■ . ■ ■ 

[e) I Dumf. & Eaß, 43c. N. (/). Spring <J. Fiteher v, 
Biles ic aL and Harris y^Cutier^ there cited. 

(/) Dwgl. 716. N. (a). J)9€ d, Paii v. Davy. Cowp: 

If 



•iSS*»"^ ■♦■ 
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Subfequent ad- 
miflion (hall 
operate l»y rc- 
lation and not 
revoke, but 
lupport> a will. 



' If a copyholder, feifcd in fce furrender tö iha 
ufe of himfclf for life, with remainders ovcr, 
and the ultimate limitation to himfelf and his 
heirs ; and afterwards furf ender to the ufe of 
his will, and adlually execute flieh will ; and, 
after fuch fiif render and will made, he be admit« 
ted on the former furrender, it will bc no 
revocation of his will : But his admittance fliall 
relate to the time of fuch former furrender, and 
fo be prior to the will {g). 

If a copyholder furrender to fuch ufes as he 

frlvi^iQiMt* ßallhy his will appoint; the lands willpafsby ä 

«»der. ^-jj made previously to the furrender, if the 

teftator was poffeffed of them at the time of 

fuch will being executed (Ji), 

J As a teftamentary difpofition of copyholds ii 

only a declaration of the ules of the flirrender, 

it operates as an appointment and not as a 

will (/). 

And, as on a power of appointment being 
JS^^'^STiibeiexecuted, when it rektes to common law pro- 



Teftamentary 

. difpofition ope-; 
Tates as an ap- 
pointment. 



^j^«^»"- jperty, the appointee Ihall be in under, and as if 
/^exprefsly named in, the inftrument by which 
4 fuch powör is created (i), fo the devifee or ap- 






(g)Aßurr.^ 1952. 



Roe d. NüJen v. Grißth. i Juß^ 

Biackfi. 605. s. c: 

iji\ \ Durnf. & Eaß. 435. Spring d. Titcher v. BiUs^ 
in Note. 

(f y i Bulß,-^ooi Sfinain v. • — . 2 Vcß 77. and fcc 

3 Brown» Ch> Ca. 231. . 

{k) 2 r^.78. a Jtk. 56?. 568. Cooke V. Duckenfieli. 
and fcc i Fearne 99, ButL N. (i) to Co. Litt. 299. ^. 

pointcfe 
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lamed in the wilJ or teftamentary in- * ' 
it fhall be in bj the fürrender as if ex- ;^*'" 
fy named. 

as the teftamentary inftrument is ambu- 
iory and not effe6tual tili the teftator's death, 
if the devifee ör appointee die in the teftator's Appointee dy. 

. rr ing m teftato» 

liie time tne appomtment cannot take place lifctimc 

As therefore fuch teftamentary inftrument,^^^^^^^^}^^^^ 
is to be confidered as an execution of a power, Ipft thecopy* 
and not ftriftly as a will, it is enough if made 
purfuant to the direftions of fuch fürrender; \ 
and need not be executed as ä will is required i 
to be executed for the paffing of'freehold 
lands. ' ' " 

If a perfon, therefore, fürrender to fuch ufes Unatteftca. 
as he fhall by will appoint, a will, though at- 
tefted by two witneftes, or by one only, or not 
atteftedat all, willbe fiifficient to pafs it (;w). 

So, where a copyholder made his will attefted 
by tAree witnefles, and afterwards, caufed iiich 
will to be altered, by ftriking out feveral devi- 
les, and a memorandum to be written, that he 
had examined, perufed and approved of the will 
fo altered ; but did not republifli it in the pre- 
ience öf t/iree witnefles, but direöed it to be 
written out fairly, and became delirious before 



(l) 2 Vef, 77. Duke of Marlhonugh v. l^ord Godolphin. 

(w) 2 Atk. 37. Tuffneil -^^^ Page. i. Vef. 225. ' Attorney 
General v. Andrews. 2 P. Wms. 258. PVagßaff\. Wag-- 
Jiaff. 2 Bro. Chanö. Ca. 58. Carey v, Aßevj, 2 Fef.jun. 
'a'28. 232. Haber gham v. Fincent. 

K • it 
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it was rctürned, it was hcld fufficient, ancl ä 

' flirrender decreed (»). 

By paroi And it fliould fcem that a will by parol only 

would be fufficient for this purpofe* A will by 
parol was good as to lands devifable by Guftom 
before the ftatute of frauds (o) : and in the old 
writ of ex gravi querela the cuftom was 
alleged generally, to devife by laft Will. It 
does not feem probable that a will in writing 
fhould be required of a burgefs of villein whö 
Were not permitted even to have their children 

/ taught to read without a licence from the lord 

(j>) tili they were enabled by ftatute {q)i The 
nirrender of a copyhold is made to fuch ufes as 
" jl. B. fhail by his laft will appoint : now I 
know of no law which fays that fiich laft will 
muft be in writing* It has been noticed above 
that where lands were devifable by cuftom fiich 
devife need not be in writing : and it has been 
remarked alfo {?) that the ftatutes of 
Henry the Eighth and Charles the Second, 
do not embrace a devife of copyholds. If, 
therefore, neither the general cuftom, nor 
a pofitive law, nor the particular flirrender 
require fuch will to be in writing, what reafbii 
can be given why a will by parol fhould not 
be good ? 



(«) 2 r^r«. 498. Burkitt \. Burkitt ^ 

(0) See Co, Litt. iii. a, 

(p) See Paroch. Jntiq. 401. 

(q) Stat, 7 Hen. 4. c, 17. /in, Dom. 140^* 

(r) Mte U2. 



1 

I 

i 

\ 



SURRENDERS. 131 

So an equity in copyholds will pafs by a will of an equity 
tnattefted, though fuch will cannot be confi- 
dered on the fame principle as a will of the le- 
gal eftate (j). 

But a de vife oi cußomary lands, as contradif- ofcuftomary 
tinguifhed from copyholds, muft bc executed ^^^^^' 
according to the flatute of frauds ; for they do 
not pafs by furrender (/). 

If, indeed, a particular mode of executing a The wiii as to 
will of copyholds be prefcribed, and certain fuiThTdL?!'* 
ceremonies required by the furrender, fuch fj^endcr^" 
mode muft be purfued, and fuch ceremonies ob- 
lerved, and the particular direftions muft be 
complied with, as to fuch will ; for otherwife it 
will not be an executioh of the power. 

If a copy holder therefore furrender to ftich if threcwitner- 
ufes as he Ihall appoint by his laft will " to be [rmÄfo^^* 
by him figned, fealed, and publiftied, in the »"<^ft«d. 
prefence of three witneflfes ;" his laft will muft be 
figned, fealed and publiftied in the prefence of 
three witnefles; for otherwife the copyholds 
Ihall not pafs («). If it be attefted by two wit- 
nefles only, it will npt be ftifficient : though a 
court of equity may, indeed, under certain cir- 
cumftances, aid fuch defe6tive execution as in 
the cafe of other powers (iy). 



(j) luffnells, Tage^ as above. 

(4 AmhU 299. Huffg^y* Grills, and icQ ßat, 29 Car. 2. 

(u) AmbL 684. Goodwin v. KUßa. and fee a Fef. Jun. 

(w) See Cofitery. Layen'aP* fVms, 623. 

K 2 And 
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And where copyhold lands are furrendered 
to the u{e of a will, they will pafs by a devife of 
land gener ally\ as " all my real cftate ©"r.** 
iiotwithftanding there are freeholds to anfwer 
the devife {x). 

So, by fuch general claufe, they ihall be mad© 
lubjedt to debts : as if the will runs " as to all 
my wordly eftate, I defire all my juft debts fhali 
be paid/' For, by Lord Commiffioner Aßhurß^ 
in the cafe of Coombes v. Gibfon (y), the do6lrinc 
is that where the introdu<äory words make the 
real eftate liable, it (hall extend as well to the 
copyhold as to the freehold lands* The fre- 
hold is as unnatural a fund for the payment 
of debts as the copyhold. It was admitted if 
there had been no freehold, the copyhold would 
have been liable. If the freehold had been de- 
vifed to one perfon and the copyhold to another, 
the freehold might have been firft applied.** 
And it was decreed that by (lieh general words 
both the freehold and copyhold were liable 
{z). 

But though a furrender is thus effential to the 
transfer of the tenant's intereft in copyholds to 
a ftranger, and the will mcrely a declaration of 
the ufes of fuch furrender ; yet, if a copy holder 



{x) 2 Atk. 8^;. Tendrilv, Smith, i Fef. 226. Goodwyny. 
Goedwyn. 2 Fe/, 164. Byas v. Byäf. 

(y) i Bro, Chan. Caf. ^i^jl^. 

(x) And fee alfo 3 Bro. C. C. 257. Xentißv. Kcntiß. and 
3 P. JVms* 96. Harris v. IngUdew. 

devife 
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dcvife his tenements held by copy, without 
furrendering them to the ufe.of his will, a Court 
of Equity will, under certain circumftances, 
cfFeftuate fuch devife by fupplying the defeft ; 
and compel the heir to iurrender the premifes 
according to the teftamentary difpofition. 

But equity will not interfere in a capricious 
or arbitrary manner. If the neceffity or juftice 
of the cafe does not demand it, the claimant 
muft be left to his fate ; and the heir is not to 
be difinherited where it would be confiftent 
with juftice that he fliould fuccged (ä). 

In cafes of moral Obligation, as a provifion ^ 

for a wife (b) or child (c) ; or in favour of a 
creditor {d) or a purchafor for valuable con- 
fideration (^), the court will aid the defed and 
decree the heir to Iurrender. 

As to children, the parent is under a natural Astoduidiaw 
and a ntioral Obligation to provide for thenol. 
Though the general law or the particular cuftom. 
may entitle the eldeft or the youngeft child to 
enjoy the copyhold land of the parent in ex- 
clufion of the others, in cafes where the re- 

{a) fVatkins. No. LXX. to Gilb. Ten. 157. {k) p. 41a. 

(b) 2 Fe/. 582. Tudor v. jinßn. i Fe/. 228. in Gwidwjn 
r. Goodwyn. i jitk. 385. Smith v. Baker. 

(c ) Tudor V. Anfatty and Goodwyn v. Goodwyn. and 3 Mro» 
CA. Ca. 2i6. Pike bi mite. 

(d) 1 Fe/. 215. ItAeli V. Beane. Tudor v. Anfon: uhi.ßip. 
I Bro. Ch. Ca. 273. Coombes v. Gibjon. 3 Ibid. 2^J. Km^ 
iiß V. Kentiß, 2 Bro. 325. Bixby v. Eley. 

{e) 2 Chan. Rep. 218. Barker t. Hill. 2 Fern. 16$. and 
fee 2 Fern. 564. Taylor y. fVheeler. and Ibid. 609. Jett^ 
nings V. Moore^ iä al. 

K 3 quiiitc 
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quifite means have not beeii taken to impede 
the defcent, upon principles of political wifdom, 
yet fuch pofitive law or cuftom cannot refcind 
or annul the parental Obligation. Each child 
has equally a claim to its parents care. What- 
ever may bc the rules of human inftitution, 
there is a prior and tranfceiidant law which is 
w ritten with the finger of the Almighty on the 
heart of man. The individual, therefore, 
who impelled, by the powerful voice of nature, 
demonftrates his defire to comply with her 
didates and fulfiU thofe obligations which 
.heaven has impofed, muft peculiarly claim the 
aid of a Court of Equity, which by its benign 
interference may prevent fuch devife from being 
fruftrated by the rigid adherence to a pofitive 
law. 

Each child having a natural claim o^ paren- 
tal care, each muft be equally entitled to fuch 
equitable aid. If the eftate defcend to the 
eldeft fbn, a furrender fhall be fupplied for the 
benefit of the other children : if the eftate de- 
volve to the youngeft, the eldeft has an equal 
right to dcmand the furrender in fuch cafc as the 
younger had in the former {/). If the eftate 

{f) In the Cafe of Cooper v. Cooper^ 2 Fern 265. the 
court woijld not fupply the furrender : biit that was by reafon 
üfthe circumßances of the cafe. Had thofe peculiar circum- 
jtances not exifted, there is no intimation that the court 
would have denicd it, and fce i P. fVi^s. 444. . Drake v. 
Robinfon. and 2 Ve'rn, 165. where Lord Commiflioncr 
Hutchins faid that " there ought not to be one fort of equity 
for an eldeft, and another for a younger fon." 

is . 
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is to defcend toall the fons, as in Gavelkindj the 
lurrender fhall be fupplied for the daughters, 
or in favour of one fon, if fuch appears the in- 
tention of the parent, and the others would not 
be deftitute {g). 

The child entitled to the eftate at law is 
cqually entitkd to a provifion in equity, But 
if he be provided for at the tiine it is enough : 
it matters not by whom fuch provifion be made, 
fb he have it. If he have it from a ftrangcr it 
is fufBcient to induce, and to juftify, the parent 
in precluding him from a fhare in his own 
cftatcs. If he have an equitable provifion, it 
matters not though he have not the patrimony 
of a groat. Hence then it is true that the heir 
muft not be unprovided for \ but it is not ac- 
curate to fay that he muft not be difinheriied. 

But it is not the province of the court to pre- 
fcribe the quantum of fuch provifion, either 
with reiped to fiich heir or to the other chüdren 
The parent is the only judge (/). The parent 
indeed, muft not direft a mere illufive fhare; 
for that would, in faß, be no provifion at all. 
But the parent is the beft judge, not only of 

the 



(g) 2 Fern. 163. Bradley v. Bradley. 6 Vin. Abr.. Copyh. 
{fr. #.) pi. 12. Andrews v. fFaller. 

{h) X Jtk. 388. Hawkins v. Leigh^ tf al 3 Bro. Ch. Ca» 

229. Chafman v. Gibfon. Ibid. 286. Pih V. fVhite. 

{/) I Salk. 187. Kettle v. Tnvnßend. 3 Bro. Ch. Ca. 

230. 231. Chapmnn v. Gibfan. bVtn.jSf. C^k. (fF.e.) 
fL 12. Andrews v. Waller. 

K4 Bat 
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the merit, but of thc wants of his childrcn. 
Thofe will have ftronger claims to his proteöioa 
who are incapable of prote<5ling thcmfelves. 
Crandchiid. Whcther a furr ender (hall be fupplied for ju 

grandchild does not appear to be abiblutely 
lettled. 

In the cafe of Kettle v. Townfend {k\ Lord 
Somers declared that fuch flirrender Jhould be 
fupplied: but his decree was reverfed in the 
Houfe of Lords. Yet, in the cafe of JVatts v. 
Bul/as (/), the Maftcr of the Rolls exprefied 
himfelf diflatisfied with the reverfal; and faid 
that if the cafe had occurred at that time (i702,) 
the furrender would have been fupplied; and 
that he had, and woald, decree it fo. 

Lord Harcöurt alfo, in the cafe of Freeßone 
V. Rant (ni)^ thought that a furrender ^/ö«/<^ be 
fupplied in favour of a grandchild : as did Lord 
Chancellor Cowper^ in that of Furfaker v. Ko^ 
binfon (n\ who both diläpproved of the cafe of 
Kettle V. Townßiend as determined in the Lord's. 
In Chapman v. Gihfon (0) the Mafier of the 



But where a child has an equitable provifion, aiid the 
devife goes only to increafe that provifion, the court it is 
faid, will not aid : for by luch provilion the Obligation is 
fätisfied ; and as to the overplus Ive rauft be conlidcred as 
a volunteer. See 3 Bro, Ch- Ca, 188. L'indopp v. EboralL 
Yet fee Tudor v. Anfon, 2 Fcf. 582. 

(k) 1 Sa/L 187. 

(/) I P. fVms. 61. 

{m) I P. ffhis. 61. Note f. 

{n) Jhid, hc Preced, in Chane. /^']*). 

\o) 3 uro. Chane, Ca. 231. 

Rolls 
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Rolls appears to have bcen of the fame opinion 
(/. e. Ihat tlae furrender ought to be iiipplicd;) 
but laid that it would be for the court to deter- 
mine wlien the cafe fliould come before it,'* and, 
confequeiitly, he did not confider the doörinc 
as fettled by the cafe of Kettle and Towfifliend. 

Lord Hardwicke^ indeed, m the cafe of Elton 
V. Elton (p) faid that the court would not fup- 
ply fuch liirrendcr ; and rccognized the cafe of 
Kettle and Townfend in the Lords. And he 
feemingly alluded to it in that of Goodwin v. . . 
Goodwin {q)\ and it was before rccognized in 
cafe of Strode v. Lord Faulkland and others 
(r). 

In the cafe of Allen v. Poulton (j) Sir JViU 
Harn Fortefcue^ then Maftcr of the Rolls, fufh- 
plied fuch furrender againft the eldeft fbnof the 
teflator : though perhaps that was on the prin- 
ciple that a perfon claiming under a will (which 
the el^efi: fon did) muft admit the whole. 

Upon the whole therefore, wc have the opi- 
nions of Sir JoAn Trevor^ JLords Somers^ Har-* 
€9urty and Cowpcr^ and Sir R. P. Arden againft 
the determination of the Lords in the cafe of 
Kettle and Townfend^ with very powerful rea- 
fons in their fupport : whereas Lord Hardwicke 
feemed to have confide red the do6trine as fettled 
by that caüb, and, therefore, went but littlc 



(^) 3 Ath. 508. 
(}) 1 Vef. 228. 
(r) 2'Vern, 625. 
\i) I Fef: 121. 

kto 
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into its principle, The cafe of Allen and 
Poulton alfo, fb fer as it goes, is againft it. 

In the cafe of Fürfaker v. Robinfon (/), the 
Mafter of the Rolls refufed to fupply a furren- 
der on behalf of a natural child : and the doc- 
trine wasrecognizedby Ij^rdHarJwicAem that 
of Tudor V. jinfon (u). 

A flirrender . fhall always be fupplied for a 
wife, where an equal moral Obligation would 
not bcviolated in giving her relief {w). A für- 
rcnder, therefore, ihall be decreed againft a ne- 
phew or niece (o;), but as a perfbn is under an 
.cqual moral Obligation to provide for his chil- 
dren, they ftiall not be permitted to go deftitute 
in Order to fnppbrt a bequeft to her (^) ; but (he 
may (hare the property with them \%)* 

But it is not neceflary, in order to have a 
lurrender fupplied in her favour, that fhe be 
cntirely unprovided for: the hufband is the 
judge of the fufficiency ofherprovifion (a). 

But the fame moral Obligation not extend- 
ing to coUaterals, the court will not fupply the 
flirrender to eiFe6luate a devife from a bro- 
ther to a fifter (F) ; a fortiori^ if the brotheP 

(/) Preced» in Chane, 475. 

(«) 2 Vef 582. 

(«/) 3 Bro* Ch. Ca. 232. 

(x) Ibid. 22^. Chapman v. Gibfon. and fee l Atk. 385, 
'jf'aylory. Taylor, 

{y) See Ibid. and i Jik. 568. in tlic cafe of Hervey y. 
Hervey. 

(%) See 2 Fef. 582. Tudor v. Jnlon. 

(a) I AtLdtA. 2 Vef. 582. Tudor v. Anfon. 

\b) I Vef, 228. Goodwyn v. Goodwy*^. 2 Atk. 304. 
Trodd V. Dowtts. 
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and fiAer be of the half blood tQ each other 

So, it fhall not be fupplied in favpur of a Nephew «r 
nephew (^), or coufin (e) ; and of confequence, *^**^' 
not for a mere volunteer ; as a legatec (y) or yoiuatBm, 
devifee (g) who is not related in blood. 

As to creditors, we have fqen that, on a ge-i Cfedkoc^ 
neral devife for payment of debts, copyholds, 
iffurrendered to the ufe of a w///, wül pafs 
though there are freeholds (^)* 

But if the copyholds are not furrendered^ the 
court will not fupply a flirrender on a general 
devife for payment of debtSy if the freeholds will 
lliffice to pay them (/)• 

But where a perfbn, having both frcehold 
and copyhold. property, expreß ly dir e die d that 
his copyholds fhould be fold for payment of debts, 
and then devifed his freeholds to his wifc and 
daughter, a furrender viz.% fuppUed : but in that 
cafe the daughter was allb the cuftomary heir 

(i). 



(r) See 3 Atk, 189. in the cale o( Gorhg v. Naß. 

{d) 2 Fern. 621 & 625. Sir i. Strode ▼. Dem. Rujfell & 
Falkland. ^ Chan. Rep, 169. S, C, 3 Bro. Ch^ Ca. 170. 
jüarßon v. Gowan* 

(e) 2 Fe/. 582. Tudor y. Jnßn. 

(/) Jhr. Ca. Eq* 12 2-4. 

\g) I P. PFms. 354. Fane v. Fletcher. 

(h) Jntep. 132. 

(i) Ca. Temp. Talb. 78. Mallabar V. Malabar. and 
3 Bro. CA. Ca. 188. Lindopp v. EboralL 

(k) 2 Bro. Ch. Ca. 325. Biabyy. Eley. 

S0| 
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So, if a copyhold be Ipedfically dcviied 
to one perfbn and a freehold to another, it 
fhould feem that the freehold ihould bc 
firft applied (/). For the point here is 
whether a flirrender (hall be fupplied in 
{a,YOMr o£ the creditors^ and not whether the 
flirrender (hall be fupplied in favour of the Je^ 
vifee. ' In this cafe neither, the freehold nor 
copyhold is fpecifically, or even generally, 
charged : and copyholds are not affets at law 
(ni). But frceholds are not only affets in the 
hands of the heir, but now alfo, by ftatute, are 
fubjeft to debts in thofe of the devifee (ji). 
The creditors therefore, who have fpecialties 
liiay avail themfelves of the freeholds; and if^ 
from fuch freeholds, they are fuUy paid, they 
will ceafe to be creditors ; and the queflion 
will be at an end. In cafes, indeed, where 
the creditors are only by finnple contraft, and 
fb cannot refort to the freeholds either from the 
affets not being equitable affets or from there 
being no perfonals exhaufled by the fpecialty 
creditors to enable them to take their places, a 
furrendqr mufl be fupplied on the principles of 
common juftice and equity. 
Surrender fup- If a copyhold bc d^vifcd to a perfbn for whom 
Siftited imcrcft, the tcflator was obligated tp provide, äa a wifc 



(/) See I Bro. Ch, Ca, *a74. Coombis. v. Gibfan. and 



ft Jbid. 325. Bixby v. Eley. 
{m) 4 Co. 22. a. 
{n) Stat. 3 & 4 Pfill. & Ma. c. 14. 
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for inftance, with remainder over to a perfon 
to whotn fuch Obligation would not extend, as 
to a nephew or niece, the court will aid the par- 
ticular devife but not the remaindev over. The 
limited iatereft fhall be fupported; but the 
refidue ftiall rcfult to the cuftomary heir (a). 

So, if a devife be for payment of debts, and 
£ubje61: to fuch payment, to ftrangers ; it feems 
to follow, on the fame principle, that the heir 
fhall not be conipelled to furrender or make a 
title to more than is fufficient to fatisfy the ' 
debts : for the heir has equal equity, at leaft, 
with the devifee; and where the equity is 
equal, the law muft prevail (/). 

But if the devife be to perfons within fuch SoastoremaiiK 
Obligation, a furrender fhall be fupplied, though ^/•'«'^•"•» 
the eftate for which it is fupplied be in remain- 
der. 

As if a copyholder devife to his grandfbn for 
life, with remainder to his firft and other fons, 
remainder to his daughters in tail, with re- 
mainder to his younger ibn in fee, and the 
grandfon die without ilTue ; a furrender fhall 
be fupplied in favour of the younger fon againfl 
the devifee of the grandfon ; though the grand- 
fbn was the heir of the teflator and had irren- 
der cd to will (?)• 

So, if a father, feifed of copyhold lands, limit 
them to a firfl fon in tail, and a fecond fbn, and 

(o) 3 Sro. Chi Ca. 170. Marßort & GowaH. ' 

(p) See 2 Bro. Ch, Ca, *386. in Compton & CoUinfon. 

{qy Ca. Temp. Talb. 35. Co9k v. Arnhatn. 

ä third 
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a third, fourth, and fifth fon ; and thete be nö 
furrender; and the fecond fon bring a bill^ 
who is to take in pofleffioh^ to have it iupplied ; 
the court will decrec it for the third, fourth, 
and fifth Ions, as well as the feCond ; confider- 
ing it as intended for a provifion ; and in the 
lame order as the father had left it fr). 

So, if the eftate of the teftator nimfelf had 
been only in remainder ; as if he had devifed a 
remainder on an eftate for life ; the furrender 
would have been equally fupplied (j). 
Hc^p«'toh« But though a furrender of copyholds (hall 
not be fupplied againft the heir in favour of 
volunteers, yet, as the teftator has a power ta 
devife his freeholds to whom he pleafes, if he 
devife his freeholds to his heir and his copyholds 
to a ftranger, the heir fhall, in many cafes, be 
put to his eleftion. 

Thus where a teftator having feveral copy- 
holds, part of which he had furrendered to the ufe 
of his will and part had left unfurrendered, de- 
vifed to his heir and the heirs of his body ; and in 
his will recited that as to fome part of his copy- 
holds, he was not enablcd to devife them by 
reafbn of their not bcing furrendered, and that 
therefore, fuch part would defcend to his heir, 
and, in confequence, direfted his heir to flir- 
render to the trufts he had created ; and on 
his refufal fo to do ordained that the eftate 
limited to him and the heirs of his body fhould 



(r) See 3 Jtk. 191-2. in Ggringy, Naß. 

(s) See Ca. Temp. Talb, 37, in Co^k v. Arnham^ 

ceafc. 
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ceafe, and the remaiiiders take efFeft in poiTef- 
fioii ; the heil' was decreed to furrender thc 
premifes (/)• 

So, where a teftatrix, beihg feized öf free- 
hold eftates, arid fome copyhold lands lying 
difperfedly, and having furrendered her copy- 
hold eftates to the ufe of her will, by her will 
devifed all her real eftates, as well freehold as 
copyhold ; and 'gave Lady Standißi^ who was 
one of her co-heirs at law, 1,000/. and after 
the making of her will, exchanged thofe copy- 
hold lands for others ; which were furrendered 
to her ; but did not furrender thofe to the ufc 
of her will; Lady Standiß was put to her 
eledtion, and, on her having eledbed to take the 
1,000/. the court decreed that Ihe and the other 
co-heirs fhould furrender the copyholds to thc 
ufes x)f the will (»). 

Again, where the teftator had done all in his 
power to comply with the requifite forms but 
was preventcd by the a61:s or refufal of others, 
the court has, in many cafes, decreed a lur^ 
render. 

As where a perfon entitled to an equitable 
cftate tail in a copyhold, endeavoured to get in 
the legal eftate to the intent he might have made 
a regulär and proper furrender ; but the trut- 
tees refufing to comply, he brought a biÜ to 
enforce them ; and repaired to the Lord's court. 



(0 3 Bro. Chane. Ca. u6. Wardelly. Wardell 
{u) I Btq. Ch, Ca. 588. Frank v. Standiß in Scacc. in 
Not 

and 
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and made, or tendcred to make, fiich lurren-* 
der as hc could ; it was held fufficient to bar 
the entail of the truft and that the devifc was 
good('M;). 

So, in the cafe of V^ane v. Fletcher {x\ the 
Lord Chancellor faid that if the heir had done ' 
any thing himfelf to prevent the acceptancc of 
a Iurrender it would have been matcrial : And 
we are told by the reporter that it did not ap- 
pear, after all, that the teßator had done all in 
bis power, for the making of the iurrender ; for 
whick reafon the title to the copyhold premifes 
was decläred by the court to be in the heir. 

So, where a copyholder cannot furrender by 
reafon of the alienation of the freehold of the 
premifes, the couxt will effe61:uate his difpofi- 
tion(j'), 

If pofleffion has been long peaceably held, (as 
for forty years, for inftance,) and efpecially if the 
Rolls are loft, a furrender Ihall be prefiimed. 
A Iurrender to a will bcing frequently made out 
of court, it may often be loft or forgotten by 
the fteward, and fo not inferted on the Rolls, 
without any default of the copyholder (x). 

We have already fcen that a furrender fhall 
not be fupplied in,favour of a volunteer againft 
a child, who would, in confequence, be left^ 
unprovided for. 



{w) See 2 Fern. 583. Otway v. Hudfon^ & aL 

(x) I P. JVms. 354.-5. 

(y) 4 Co. 25. fl. Murreil and Smith, 

(z) I Vern. 195. Lyfards. Coivard. 



But 
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But a furrender Ihall be fupplied, in favour Nephcw,ör.- 
of a wife, againft a diftant heir ; as a nephew 
or niece [a). 

So it (hall be fupplied againft a devifee Dcvifce. 

(^). . ^ • . 

So, againft a purcbafer witJi notice (r) : but Purch^^fcrwiM 
not againft a purcbafer wiihout (^) ; for he has "°'**^* 
an equal equity : and where the equity is equal 
he who has the legal cftate muft prevail. 

So, it Ihall be fupplied againft the affignees of Aingne«! of a 
abankrupt(^), ^ '^p^' ' 

So, where a copyhpld is granted for lives,and Tcnantforiif«. 
the firft taker has power to difpofe of it, a ftir- 
render fliall be fupplied againft the perfon next 
in lucceflion, equally as againft the heir in the 
cafes of inheritance (y^). 

But as copyholds are equally liable to agree-. 
ments as freeholds are, if the copyholder enter 
into an agreement for a valuable confideration, Heir. 
his heir ftiall be decreed to furrrender (^) : 
though he be heir in borough Englifh (^), or 
feveral be heir in gavelkind (/). 

So, againft the widow claiming her free- widow* 
bench (k). 

{a) 3 Bro. Ch, Ca. 229. Chapman v. Gibfon. 
(b) Ca. Temp, Talb. 35. CQok ¥. Jrnham. 
{c) 2 Fern. 600. Jenninvs v. Moore. 
. {d)Ibid. ^ ''- ^ 

{e) 2 Fern. 564, Taylor v. Wheeler. and 2 VeL bxx. in 
Hinton V. Hinton. 

(/) I Chane. Rep. 274. Greenwood v. Hare. 

ig) 2 Fe/. 633. Hinton v. Hinion. 

(A) Ibid. 639. S. C. 

(/) jfnte p. 134. 

{k) Hintony. Hinton. 2 Fe/. 6^1. 638 

L But 
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HTucinuu. But it fhall not be decreed agaiafl an heir in 

tail, where the anceftor enters into contraft and 
dies without barring the entail ; whether fuch 
entail be with, or without, a remainder over 

Aperfonhav- If a pcrfon wrongfuUy admitted to a copy- 
it^thrtimc"f^ hold furrender it to the ufe of a purchafer, and, 
contraa. ^£^^^ ^^^^ furrcnder, become entitled to the 

premifes by right, the court will compel him to 
convey his intereft accordingly, though it (hould 
feem, it will not decree his heir to furrender 
in cafe he die ; it being confidered as a pef- 
fonal equity, attaching on the confcience of the 
party buott ndefcending with the land (/w). 



^m 



(/) 2 Fe/, 634. 

{m) See I jdnftruther 11. Morfe v. Faulkner iä aL 
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CHAP IV. 

Of ENTAILS. 

FEW fubjeös, perhaps, have been dlfgraced Hiftoryofc 
with a greater ftiare of inconfiftency and **^^*' 
learned abfurdity aiid confufion than that on 
which we are now to remark. But as error, 
however lanöified, muft continue to be error, 
and as abfurdity, however reverenced, muft 
continue to be abfurdity, it becomes us with 
manly dignity to oppofe their influenae ; and 
inftead of pufilanimoufly fubmitting to arbi- 
trary affertion endeavour to refcue the fubje6l 
before us from the confecrated nonfenfe which 
it has been doomed to fiiftain. 

We find it repeatedly declared that eftates 
tail were unknown 'tili the ftatute de donis ; 
which ftatute was enafted in the thirteenth 
year of King Edward the firft (n). 

Before that ftatute, fay they, all eftates of 
inheritance were either in fee-fimple abiblute 
or conditional. i 

But let US not be fatisfied with affertion : 
Ict US cnquire into the truth or error of the 



(«) A.D.i%Z^. 

L 2 do£trine 
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doftrinc before we fubfcribe to this legal 
creed. 

^c^ds grantfd Wc fiiid from hiftorical fafts that feuds were 

th/hefrs°of^hi8 giYCH foF üfc bcforc thcy wcrc given to a per- 

^'^^' fon and the heirs of his body : they were given 

to a perfon and the heirs of his body, before thcy 

\vere given to a perfon and his heirs, generaf^ 

feudum Nüvum. ov indefinite. The defcenMnts of the feudatory 

were admitted before his coUateral relations. 

An eftatc tail, therefore, muft neceffarily (in 

rcality, though not in terms) haye preceded an 

eftate in fee fimple : for what w^is xh&feudum 

novum but ai> eftate tail in efFe61: ? Somner fays 

(ö), that heneficium w^isfeudurrCs eider broth^r ; 

and was not the eftate tail the eider brother of 

the fee fimple (^) ? 

^MmkedtS Whcn a perfon was permitted to alien, he 
thrhe?«ofhis ^^^ permitted only to transferhis own intereft. 
body. If he had an eftate to himfelf and the heirs of 

his body, it was manifeftly unjuft for him to 
alien to another and his heirs general. He 
could not fay to his lord, (or to him in remain- 
der when remainders were allowed ; and they 
were allowed on an eftate to a perfon and the 
heirs of his body at a very early time (^) ; he 
could not lay '' though my collateral relations 
can havc no claim tö the premifes, yet the cd- 



(o) On GavelL 102. 

(p) Wath No. LXXIX. io Gilb. Ten. 421. 

lateral 
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lateral relations of my alienee ihall hold thcdt 
in Ipite of you." Gan it be fuppofed for ä 
moment that, while the confent of the lord 
was indifpenfible to empower the tenant to 
allen, that he would have confented to flieh 
protradioii of the eftate.? All that could be 
expefted was to fiifFer the tenant to fubftitute 
the alienee for hhnfelf- 

Among " the öld and ancient cuftoms of the 
manor of Dymock in the county of Glouceßer^ 
ufed within the fame manor by the cuftomary 
and ancient demefne tenants of the faid manor 
time out of mind öf the remembrance of man/* 
which were enroUed in Chancery in the time * 

ofQueen Elizabeth and confirmed by Cromwellj 
&c. we find a cuftom alleged for the tenants to 
have their lands to them and the heirs öf their 
bodies with power to allen to another and the 
helrs of his body ; agreeably Xp the obfervations 
we have made(r)4 

the . 



(r) " Imprlmls the cuftom of the faid manor of Dymock^ 
is and always hath been, for time out of mind, that the 
cuftomary and ancient demefne tenants of the fame manor 
have ufed freely to have and to hold their lands and tenc- 
ments within the manor aforefaid to them and their heir« 
bf their bodies lawfuUy begotten ; the reverfion or rc- 
mainder tliereof in fee to the lord of the manor aforefaid. 

lienty That they have ufed always, all the time abovc-t 
&id, whcn they be difpofed or will feil, give, grant, or 

L 3 alienate 



150 

Progrefs of 
alienation. 



Crufadet. 
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The policy however of free alienation föi 
the purpofes of commerce became every day 
more apparent. But it was not for the pur- 
pofes of commerce only that free alienation 
became requifite. An event of a moft extra- 
ordinary nature was about to take plaqc which 
accelerated the free alienation of property. 
The crufadcs were to defolate Europe» 



Conditional 
feet. 



Now were feigniories and tenements to be 
converted into fpecie. Now were plough- 
Ihares to be turned into fwords and pruning 
hooks into fpcars, for the holy purpofes of 
human deftruftion. The baron muft equip 
Ihimfelffor his pious expedition : he required 
money ; and he fold his lands. The contagion 
was extenlive ; and the tenant was alfo to fight 
the battles of his Lord. The baron anxious to 
encreafe his foUowers willingly permitted his 
tenants to alien ; and cared but little for the 
rights of reverter which were attached to 



alienate their lands or tenements to any perfon or perfons 
whatfoevcr, to make Sißate thereof by free decds indcnted, 
or poll deeds, to fuch perfon or perfons whatfocver : To 
have and to hold to them and to their heirs of their bodie» 
lawfuUy begotten ; the rcmainder thereof to the lord and 
his heirs for ever ; with licence of the lord of the manor 
in that bchalf obtained.'* 

Hcre then is an exifting inftancc of the doftrine of con- 
ditional fces being withftood 

feigniories- 
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feigniories hc was about to difpofe of, or, which j 
being temporal, hc afFeded to defpife (j). y' 

But, eveii though the right of reverter 
was deemed of more importance by thofe barons 
who remained at home, the probability of the 
particular tenements aftually reverting was re- 
moved to. a greater diftance, by the tenant's 
having iflue born (/). This circumftance added 
to the caufcs we have mentioncd, operated to 
dountenance the do6lrine about to be eftab- 
hfhed which was to enable the tenant on fuch 
an event to aUen in fee. 

But when thelords rcturned to the baronies Powcrofaiie- 
they had left, and were again feated in the feats crwhh rcf^ 
of their anceftors, they thought very difFerently '^«^^«»^^ 
from what they did when preparing for their 
expeditions againft thofe whom they denomi- 
nated the enemics of the Crofs of Chrift, They 
then encouraged their tenants to ahen that they 
might accompany them to the Holy land* 
They regarded but little the reverfion of tene- 
ments which, if it fhould a6hially occur, they 
conceived they fhould never enjoy. But th^fe 
rcafons had ceafed : and they now confidered 
that as a wrong which before they regarded as 
expedient» 



(j) PFatL No. LXXIX. to Gilb. Ten, 422}- 
{i) See 2 BL C$mm» iio. is^c. ch, 7. 

L 4 About 
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About the clofe of the thirteenth Century thd 
$ut.rfei(mw. chriftians were expelled from paleftine. Ed- 
wardj who was afterwards Edward the firft of 
Englands returned from thence , in the year 
1272. In that of 1285, the celebrated ftatute 
Je donis was enafted : and about 1291, wc 
find paleftine abandoned by the chriftians. 

The ftatute de donis confidered the aliena- 
tion in fee, by a perfbn who had the eftate fb 
aliened only to himfelf and the heirs of his 
body, as manifeftly tortious and unjuft, even 
though the tenant had iflue : and, therefore, 
it was ena6led that thenceforth the will of the 
donor fhould be obferved ; and the tenant ftiould 
. häve no power to alien fb as to defeat either 
his iflue or the lord. 
> 

By this aft the tenant was reftrifted even from 
transferring the eftate limited tohimandhis iflue, 
except indeed as tohisownlife : he could notcon- 
vey it to another and the iflue ofthat other : he could 
not fubftitute another perfbn as to the tenancy; 
though the eftatcmight pofliblynot beprotrafted* 

The property was thus rendercd inalienablc 
both with refpeiS to the iflue and the lord : 
Hence another great end was accomplifhed; that 
of preferving the wealth and power of the barons : 
and hence has this famous flatute been farcafti- 
cally denominated " the STATUTE ar great 



men/' 
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*rheevil of rendering fuch eftates ünalienable Rjs«>t of aiicn- 
Was fouiid, however to beintolerable amongan *"*''''^ °'^* 
improving and commercial people, and feveral 
means have fince been prefcribed for fruftrating 
this provifion of the ftatute de donis. 

Havine thus curforily traced the progrefs of ofcopyhoid* 
conditional rees and eltates tau {uj^ we will fonandthchcir» 
proceed to enquire into the nature ofthat eftate ®^*'"*'*^ ^' 
which may be granted by copy to ja pcrfon and 
the heirs of his bodj. 

Now it is eftablifhed that, if there be a 
cuftom in a manor to grant a copy hold to a 
perfon and his heirs gcneral, or in fec-fimple^ 
there a grant of a copyhold to a perlbn and the 
heirs of his body is good; without any Ipecial 
cuftom to Warrant it. As a power to limit the 
larsceft eftate which the law acknowledges ne- 
ceflarily incl'udes the power of creating a lels (w). 

But the queftion here is, Whether dich eftate 
fo limited to a perfon and the heirs of his body, 
be a fee-conditional, an eftate-tail, ör neither 
one nor the other? • . 

Now it is argued that, as all eftates of inhe- 
ritance were, prior to the ftatute de donis ^ either 



(») See Watk No. LXXIX. to Gilb. Ten. 418. wherc 
tlie fubjeft is more fully trcated 011. 

[w) Cro. Eliz, 373. Stauten & Barnes, and fee 3 Co 8. a 
Heydon^ cafe. 4 Co. 23. ^. Bullock Sc Dibley. 

in 
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in fec-fimple abfolutc or conditional, (thcwagh bjr 
the bye, this is fetting out with a tolerable fhare 
of aflumption,) the eftate thus limited to.a per- 
fon and the heirs of his body, being an eftate of 
inheritance and not in fee-fimple abfblute, muft 
of neceflity have been a conditional fee at com- 
mon law ; ^nd alfo muft of confequence con- 
tinue to be fb if the ftatute does not extend to 
copyhold lands- The queftion thefefore re- 
turns, Does that ftatute extend to copyholds or 
not ? 

It is urged on one hand that cuftom without 
the ftatute cannot poflibly create an entail : and 
it is urged on the other that the ftatute without 
cuftom cannot poflibly create one of copyholds t 
but we are told that by the ftatute co-^operating 
with the cuftom an entail of copyholds may be 
created (^x). 

The queftion, therefore,now is, what ftiall be 
fuch a cuftom with which the ftatute may co- 
operate ? 

Now we find it exprefsly adjudged in feveral 

cafes (y), that the ftatute ftiall not attach upon 

FcÄconditionai. ^ merc Hmitatioii to a perfon and the heirs of 

his body ; but that fuch limitation will give a 



M See Co, Litt. 60. a. & b. 

iy) Cro. Car. 42. , Rowden & Malßer. Godb. 367- S. C 
»nd the cafes there citcd. 
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fee-conditional at common law ; and that thc 
tcnant may alien in fce-iimple immediately on 
iflue had. 

Many reafons are given why thc ftatute R«fonsagainft 
fhould not extend to copyholds. The moft im- ^"e"to copy- 
portant are thefe : i ft, That it would alter the ^°^'^*' 
tenancy; as the donee muft hold of the donor 
and not of the lord. 2dly, That the eftate 
would be unalienablc; as no time or recovery 
could deftroy the entail: 3dly, That copy- 
holders were at the time of making the ftatute 
ife donis only tenants at will, and their eftates of 
too bafe a nature to bc confidered as within its 
provifions (ä). 

As to the firft of thefe reafons we may obferve, ^^^^^^^ 
that the creation of tenure betwecn the donee 
and donor is only by conftruftion of law ; and 
cannot be applied to copyholds. If a perfon 
having an eftate qi freehold'm fee-fimple grant 
to another for life, or fince the ftatutc de donis ^ 
give to another in tail, he only grants or gives 
a portion of his own eftate ; and is anfwerable 
for the whole feifin to the lord. But, if a copym 
holder in fee furrender to the ufe of another for 
life, the tenant for life ftiall hold of the lord 
and not of him who lurrendered tö his ufe. 
Now, if the furrenderee for life fhall not hold 



{%) See Rowden & Malßer, ubifup. and 3 C?, 7. a, Hey^ 
iarCs cafe, &c. 

of 
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of thc furrenderor in this cafe^ why fhould thc, 
furrenderec in tail be confidered as Holding öf 
neceffity of him ? That the donee muft hold of 
the donor and not of the lord does not appear tö 
be any wife of nectßity in order to create an 
eftate tail* 

As to the fecond reafön, that if ehtails were 
allowed of copyholds it would be to create a 
perpetuity; as there would be no mean of de- 
ilroying fuch entail ; the anfwer is, that thiä 
is contrary to fa6l : and that there are feveral 
luch means; as we fhall prefently fee* 

As to the third reafon, that a copyholder was 
only a tenant at will, we may reply that, though 
he be in flriftnefs only a tenant at will, he has ä 
{^^-^\m^\t fecundum quid. 

Cafes in which HoweYei*, it is laid down in other books,that 
&r/toapViy. if a limitation of a copyhold'to onc perfon and 
thc heirs of his body, with remainder over to 
another, has been cuftomary in a manor; or 
if, on a grant to one and the heirs of his body, 
the iffue has avoided the alienation of his an- 
ceftor or recovered in a forme don in defcender; 
it Will, with the co-operation of the ftatute, be 
a good entail (a). 



{a) See CV. Litt. 60. b. 2 Tj/; 601. 

But, 
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Biit, if a limitatipn to a perfbn and the heirs Thofecafeicx- 
pf his body with remainder over to another could *"^*'^^^- 
have beeil before the ftatute, and this muü: ne- 
ceflarily be pre-iuppofed before we can conceive 
fuch ftatute to co-operate with cuftom, we may 
alk what was the nature of the particular eftate? 
Was a remainder permitted 011 a conditional 
fee? If not, and fiich eftate was, therefore, 
neither a fee-conditional nor an eftate-tail, 
what appellation can be affigned to it? And, 
confequently, as flieh eftate was certainly ar^ 
eftate of inheritance, and yet, as certainly, not 
an eftate in fee-fimple abfolute, if it was not a 
fee-conditional, how can it be true that all 
eftates of inheritance were either in fee-fimple 
abfolute or conditional before the ftatute ? 

If fuch limitation had been by cuftom, and the 
alienation of the anceftor could have been 
avoided by the iffue, the eftate feems to have 
been that very eftate which the ftatute is fup- 
pofed to have eftablifhed; and fo tp be properly 
^n cftate-tail (call it what you pleafe) without its 
aid : firice the dired end of the ftatute was to 
prevent alienation. And, confequently, fuch 
pftate would have been before the ftatute. 

As to avoiding the alienation by a formedon 
in defcender, it may ftiffice to remark that the 
jormedon muft either have lain at the coipmon 

law 
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law (b) or been given by thc ftatute de donis ; 
and, coiifequently, if {M&iformedon was at thc 
common law, it muft have beeii before the fta- 
tute ; and if not, it was the efFeö of that very 
Aatute and not of any thing with which that 
ftatute cpuld eo-operate, 

Now, if a cuftom to grant a copyhold in fec-^ 
fimplc will Warrant a grant to a perfon and the 
heirs of his body with remainder over(<:), fuch 
limitation would have becn good in all manors 
where a fee fimple might have becn granted ; as 
well before as fiuce the ftatute. Since cuftom 
muft have becn immemorial ; and, confequently 
anteriorly to fuch ftatute. Now, if the ftatute 
will co-operate with fuch limitation fb as to 
efFe6l an eftate-tail, it feems to foUow that en- 
tails may be efFefted in all manors where a grant; 
in fee-limple is allowed, 

It ftiould feem, therefore, from what has 
Uo^^Djm been faid, that the eftate which we now deno- 
theftatutt. minate an eftate tail was known before thc 
ftatute de donis : it beiiig apparent from the very 
words of the ftatute that no new eftate was 
introduced by it (//) : That an eftate to a per- 
fon and the heirs of his body, which fuch 
perfon had no power to alien, was not only 



{h) See Plowd. 235. 2 Inß. 336. Co. Litt. 60. h. 
(r) Stanton v. Barnes, ante p. 45^. 
1^) And fce fFright's Ten. 189. 
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compatible with the ancient feuds but indifpju,? 
tablj common (e ) : That power was in aft^ 
times given to the tenant to allen on iflue borii 
for thc purpofes and reafbns before noticed: 
that the ftatute took away fuch power of aliena- 
tion, and rcftored the ancient law : That if, 
when copyholds became grantable to a perfon 
and the heirs of his body, the law permitted 
him to allen, and fo brought him withln the 
mifchief of the a6l, there does not appear any 
good realbn why he (hould not be within Its 
remedy : that it is no anfwer to this to fay, that^ 
if copyholds were within this ftatute, they would' 
become unaiienable ; for fo were freeholds tili 
fines and recoveries were permitted to be a bar; 
And as fines and recoveries are now bars to en- 
talls of freeholds, fo recoveries and furrenders 
^re now bars in the cafes of copyholds. 

Thongh the dodrine, therefore, when divcft- 
cd of all its very learned obfcurity, appears thus 
fimple and exprefs, yet it may he conceivcd 
frequently prudent to avold the o'ppofitlon of Truiiofacopy. 
prejudice, or of a rigid adherence to what is hoidmayhcc»- 
deemed law as confecrated by certain cafes 
and precedents, (however numerous the cafes 
and precedents which may be adduced to the 
contrary :) and in order to effe61: this end a truß 
may be created whenever the cuftom of the 
pianor will Warrant a grant in fee. For when- 



W See ante p: 148. 2 BLCom. iic ch» 7. 

cver 
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pver fuch grants in fee are allowed, the copy- 
^----^ l^^d^j which may be fo granted, may be entail- 

ed in efFeft : if not by cuftom at law, they may 
be fo in equity without it, For the cuftom only 
binds the tenancy, and has nothing to do with 
the truft. If a flirrender be made to a perfbn 
and his heirs, and a truft be declared of fuch 
eftate to another and the heirs of his body, ^ 
court of equity will fee it obferved. The truftec 
and his heirs are tenants to the lord ; and the 
lord has nothing furthcr to do with it. The 
truft is between the tenant and the ceßujy que 
ufe^ and folely the fubje^t of equity (y) The 
form of a deed, therefore, by which fuch a truft 
iuay be created, will be given at the end of 
t:hi$ chapter, 

Having thus confidered the progrefs of fee§ 
conditional and eftates tail, we will now 
enquire into the modes which have been 
adopted for the alienation or barrih^ of fuch 

eftates. 

/ 

Aiicnation oll Wc havc alrcady obferved that, according to 
pQn<}itionaifccs. f^e legal idca of a conditional fee, it bec^me 
immcdiately alienable in fee-fimple on ifTue born. 
It was this power of alienation which was ex- 
prefsly reftrained by the ftatute de donis. When- 
ever, therefore, that ftatute was not confidered 
as extending to fuch a limitation, the power of 



(/) mtk. No. LXKIX, to Gilb, Ten. p. 426-7. 

alienatior^ 
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kii6nation coatiriu^d. When fuch a limitatjon 
bf copyholds is pnly rcgarded as conveying a 
bonditioiial fee, thc perlbn to whom it is fo 
limited may, on iffue had, convey it to an- 
other in fee fimple by a common furrender^ 

Whcnever a limitation of»copyholdpröperty Mode, of dock, 
inade to a perlbn and the hejrs of his body, is i°« cftatc«.taii. 
rcgarded as creating an eftate tail, flieh* eritäil 
inay bc, by feVeral means, defli-oycd t it having 
been long eftaWiflicd, in direft defiarice of the 
ftatute, that Wherever aii entail may be created, 
it may alfb be tärred: föir^ a perpetüity ihall 
lievel^ iii luch cafe be allowed. And fo inipe- 
rious is this nile of law, that no aft of the party 
ihall be fuffered tö cduriterä6l it; 

The moft general, the fnoft foletiinj and, Recovery: 
äccdrdihg to Lord Macdesfidd {K); the moft 
proper way of barring the entail is by recovery 
in the Lörd's Court; ön a plaint, analogous to 
a recovery in the. fuperior Courts. And it 
Ihould feem, from feveral authorities, that fuch 
recovery hiäy be fiifFered in all manors in 
which an eftate tail niay be created, äs an 
in ipfepärable concotnitant, and without any 



(i) Crh. Cär. 42. Rowden & Maißer. 
\h) 3 P. fVins. IG, in Dünn v. Grecru 

M fpecial 



fpcc^al cuftom to Warrant it (/) ; thpugh othef 
modes may be alfb ufed in the manor («). 

» 

Männer offuf. Thc form of fuffcring fuch tccovcry in thc 
'*'^« '^ manor Court is this :— 

Lct US fuppofe Robert Brompton to be tenant 
in tail and dcfirous of barring the entail by reco- 



<i) Scc^More 358. Dell v. Higden. 4 Co. 23. a. S. C. 
and fcc i Roll. Abr. 506. Copyh. (B) pL 2. S. C. Dub. but 
dtes Morris' % cafc as fo adjudged^. Cur. and fce Gilb. Ten. 
176. as citing Moore. 753. i>/. 1037. Ciar^^r'f Rep. q. 23. 
^. Bridgmany C. J. in TJiyÄr v. Shaw, and fec a T^/C 604. 
Carr & Äw^^r. 

And it Ihould fcem from Carter 22. &c. {Taylor v. 5^^Hv) 
that a cuftom to rcftrain a recovery would not be good. 
As a cuftom to bar by forfeiture «0» aliter: the non 
aliter woüld be void. ** If you allow a cuftomary entail 
youmuft allow ä cüftomary recovery;" fcid Bridgman^ 
C.J. 

And note ; A recovery fuflFered in a manor Conrt cai| 
only be reverfcd by petition to the lord, in the nature of 
91 writ of falfe judgment. i Fern. 367. Jß v. Rogle, and 
tiie Dean arid Chaptcr of St. Paulis, and Shower' s Ca. in 
Pari. 67. Smith lä Ux* v. Dean and Chapter of St. Paid's. 

If a pcrfon feifed in tail of a copyhold fuffer a recovery 
in the Lord's Court, the fee acquired by fuch recovery ^11 
dcfcendas the entail v?ould have defcendcd. i.e. If tbc 
recoveror had takcn the entail ex parte materna the fee fhall 
dcfcend to bis maternal heirs. 5 Dun^. i^ Eaß^ xo4* 
Crow V. Baldwere. 
, (k) % Strange^ 1197. Everaü^. Smaäey. 

vcry; 
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Very ; in which recovery Henry Wilfonis td be te- 
nant to the plaint, Timothy Walgrave demandant, 
Robert Brompton to come in as vouchee, and to 
vouch over Edmond Akehurß, the common 
vouchee of the Court. 

In the firft place let the copyholds be furren- 
dered to the ufeaf Henry Wilfon^ to make him 
tenant to the plaint; and let Henry Wilfon 
be admitted in the ufual manner. 

Then let the fteward fay : 

. " You,. Timothy Walgrave^ being now in 
Court in your own proper perfon complain 
againft Henry Wilfon of a plea of land (to wit) 
onc meffuage, &c. held of this manor by copy 
öf court roll, at the will of the lord ; and 
thereupon you pray procefs to be awarded againft 
im ? . 

" But you Henry Wi//bnyohjintSinly appear to- 
anfwer to the faid Timothy Walgrave? 

" And, thereupon, you, Timothy Walgrave^ 
deoiand againft. the faid Henry Wilfon tne te-^ 
nements aforefaid with the appurtenances, as 
your right and inheritance ? And lay that you 
were feized of the fame in your demefne as of 
fee and right, according to' the cuftom of this 
manor, at the will of the lord ; and into which 
the faid Henry Wilfon has not entry but after the 
dillbifin pf one Hugh Hunty &c. ? 

M 2 " Wherc- 
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" Whcrcupon you, Henry Wilfon^ come and 
dcfend youf right to the tenements aforefaid 
with the appurtenances ; an* vouch over. to 
warrznty Roiert Bromjpton? 

** To which you, Robert Brompton^ ap- 
pear ? 

** And thereupon you, Timothy Walgrave^ 
make the like demand againft the faid Robert 
Brompton as againft the faid Henry Wilfon ; 
and fay that you ' wcre feized of the tenenients 
aforefaid with the appurtenanccs in your de- 
mefne as of fee and right, according to the cuf- 
,tom of this manor, at the will of the lord ; and 
into which the faid Robert Brompton has not 
entry but after thd diffeifin of the faid Hugh 
Hunty &c.? 

** Whereupon you*, Robert Brompton^ comc 
and defend the right of the faid Henry Wilfon 
to the tenements aforefaid, with the appur- 
tenances ; and further call to warranty Edmond 
Akehurß? 



pear^ 



" To which you, Edmond Akehurßy ap- 



" And, thereupon, you, Timothy Walgrave^ 
make the like demand againft the faid Edmond 
Akehurßzs againft the faid Robert Brompton\ and 
fay that you were feized of the tenements afore- 
faid w th the appurtenances in your demefne as 

of 
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of fee and. right, aecording to the cuftom of 
this manor, at the will of the lord ; and into 
which the faid Edmond Akehurfi has not entry, 
but after the diflfeifin of the faid 'Hugh Hunt^ * 

&c.? 

" Whereupon you, 'Edmond Akßhurßy come ^ 

and defend the right of the faid Henry Wilfon ; 
and fay that the faid Hugh Hunt did not dif- 
feife the faid Timothy Walgrave of the tene- 
ments aforefaid, as the faid Timothy does by 
his plaint above pretend and allege : and of 
this you put yourfelf upon this Court, S?c.? 

** And, thereupon, you, Timothy Walgrave^ 
crave leave of this Court to imparl until four of 
the clock of the afternoon of f his day ? 

' " Therefore leave is granted to the faid Timo- 
thy^ and alfo uhto the faid Edmond^ to the faid 
liour/' 

Here let Timothy Walgrave and Edmond 
Akehurfi leave the Court ; and at four o'clock 
proceed : Timothy Walgrave being come into 
Court, but Edmond Akehurfi being abfent, 

Then let the fteward fay : 

«^ And now, after the imparlance to you by 
this Court given, yoy, Timothy Walgrave^ 
appear ? 

M 3 « Therefore 
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** Therefore let proclamation be made that 
the faid Edniond Akehurß appeaf alfo." 

Beadle, " Oye%^ &c. Edmond Akehurß 
come into Court and anfwer to Timothy Wal-^ 
grave of a plea of laiid now pendifig betweea 
you ; or judgment fhall be entered againft you 
for the tenements which he claims/* 

Steward, " Edmond Akehurß^ although 
folemnly called, liaving made default and 
ftanding in contempt of this Court, let judg- 
ment be therefore entered againft him that the 
demandant recover the tenements claimed.'* 

Make three proclamations before judgment ; 
thus : 

Beadlä, *^* Oye%^ &c. If any can ought. 
fay why Timothy Walgrave fhould not recover 
againft Henry -Wilfon^ Robert Brompton and 
Edmond Akehurß^ the tenements which he 
Claims, let them cbme into Court and they 
fhall bereceived." ' 

Steward, " But as none appears — k is 
confidered by this Court that the faid Timothy 
Walgrave recover his feifin of the tenements 
aforefaid with the äppurtenances aeainft the 
faid Henry Wilfon ; and that the mid Henry 
TVilfon have of the lands and tenements of the 
faid Robert Brompton within the jurifdlftion of 

this 
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this Court, ( / ) to thc value o£ thc tcnemcnts 
aforefaid. 

" And that the faid Robert Brompton have of 

the lands and tenements of the faid Edmond 

,^kehurß^ within the jurifdiöion of this Court, 

to the value of the tenements aforefaid: and 

that the faid Edmund Akehurjß be in mercy/* 

f* And in purluance of this judgment, you 
Timothy Walgrave^ pray the precept of this 
Court to be direfted to IJhmael Cooke^ the baihfF 
or beadle qf this manor, whereby you may be 
put into the peaceable poffcffion of the tene- 
ments aforefaid with the appürtenances ; ac- 
cording to the cuftom of the fame manor ? 

" Wherefore let fuch precept iflue ; return-? 
able here into this Court without delay." 

Beadle afterwards appears. Steward ; 
** You, Iflimael Cooke^ the Beadle of this manor 
of Fatrhurß^ appear, and fay that you have de- 
livered the füll and peaceable ppfleffion of the 
tenements aforefaid to the faid Timothy JVal^ 
grave^ as by the precept of this Court to you 
direäed was commanded ?'* 



(/) Tbc recovery in value can be only for other copy* 
hold lands within the fanie manor. See Moore, 358-9« 
Dell &c Higden. 

M 4 i Then 
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• * Then admit Timothy Walgravt ; thus^ 

" And in confirmation and execution of tho 
ferne recovery, tHe lord öi this manor, by me his 
fteward, now in füll and open Court, grantsi 
feilin of all and fingular the tenements aforcr 
faid with the appurtcnances, by this rod, ac- 
cording to the cuftom of this manor, unto you, 
Timothy Walgrave ; to hold to you the faidl 
Timothy Walgrave and your heirs and afligns 
at the will of the lord according to the cuftom, 
6?r. by the rents, duties, andfervices, ^c, 

Then let Timothy W-algrave,, Henry Wilfon^ 
Robert Rrompton, and Edmond Akehurß iur- 
render the tenements to the ufe of Robert. 
Brompton^ in the ulual form : and let Robert 
Brorrrpton yhc ^Amitttd. 

The recovery, when fuffered, is thus entered 
on the roll : 

Entry on tb» " At THIS CoüRT c^meRobert Brompton^ onq 
'^^"* of the copyhold or cuftomary tenants of this ma- 

nor, in his proper perlbn, and furrendered intq 
theh^nds of the lord of the manor aforefaid, by 
the rod, and acceptance of his faid ftewärd, ac- 
cording ^ to the cuftom of the faid manor, jill 
that copytiold ör cuftomary mefluage, &c. To 
the u/e and hehoof of Ifenry IVi//.o ff 9 ofÖ?r. hij^ 
, hei^s and affigns for ever : To whom the lor<l of 
the faid manor, by his faid fteward, granted 
jfeifin thereof; by the rod ; To have and to. hold 
/' ' ' . — '" tjic 
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thiB*faid mefluage, &c* unto him the fkid Henrjn 
1Vi(fon\^\s heirs and afligns for ever, at the wUl 
of the lord, according to the cuftom of the faid 
rnaiior ; by the rent§, duties' and feryices tbere- 
fore due and of right accuftomed, Andht was 
adniitte'd tenant thereof in form aforefaid; but 
paid no fine to the lord, becaufe his eftate was 
pnly had for a further aflurance;; and his fealty 
was pardpned. 

jlnd afterwards^ at this fame Court, camc 
Timothy JValgrave in his proper perfon and 
complained againft the laid Henry IVilßn in a 
plea pf land, that is to fay, of the faid meffuage, 
Ö^c. and made proteftation to profecute his 
faid plaint in this Court, in the form and nature 
of a writ of right patent at the common law, 
^ccording to the cuftom of the faid manor ; and 
thereupon found pledgrs to profecute the fame 
in form aforefaid ; that is to fay, yohn Doe and 
Richard Roc ; and prayed that propefs might 
te thereupoh awarded, according to the cuflom 
pf the faid manor, againfl the faid Henry ^ re- 
turnable here, at this Court, witjiout delay. 
But the faid Henry Wilfon^ being pr^fent here 
in Court, voluntarily offered himfelf to anfwer 
unto the faid Timothy Walgrave^ without fuch , 
procefs unto him direöed : whereupon, th? faid. 
Timothy demanded againfl the faid Henry ^ the 
faid mefTuage fisfr. within this manor and the 
jurifdidion of this Court, . and held of this 
paanor, by copy of court 'roll at the will of the 
Jof(l, according to the cuflom of this manor, 

.0 ' . ^S 
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thercupofi to be had — Whether he had more 
right to have and to hold the faid mefluage, Sf r, 
and premifes beforc mentioned, with the appur-r 
tenances, as tenant thereof by his warranty, fb 
as he now holdeth the fame, or the faid Timothy 
to have and to hold the faid mcjGTuage, £?r. and 
premifes before mentiont:d, with the appurte- 
nances* fb as he above hath demanded the fame ? 
And^ tliereuporiy the faid Timothy prayed licence 
to imparl uhtil four of the cloclc in the afternoon 
ofthefanie 4ay; and it was granted; and the 
fame tinoe was given to the faid Rdmond^ there, 
&c. And afterwards^ at the faid hour of four 
in the afternoon of the fame day, the faid 
Timothy came again into Court; but the faid 
Edmond returned not there into Court, although 
he was folemnly called; b^t departed in con- 
tempt of the Court, and made defaült. Where- 
upon in füll and open Court public proclamation 
was made, that if any one laid claim to the pre- 
mifes before mentioned, he fhould come in be- 
fore final judgment fhöuld be ^iven; but none 
came; thereforc^ according to the cuflom of the 
laid manor, it .was confidered by the Court that 
the faid Timothy recover his feifin againfl the 
aforefaid Henry of the faid mefluage, &c. and 
premifes before mentioned, with the appurte- 
hances; and that the faid Henry have öf the 
lands and tencments of the faid Roberto within 
the jurifdiÖion, &c. to the value, &c. And that 
the faid Robert have of the lands and tenementg 
of the faid Edmond^ within the jurifdiftion, &c. 
to the value £?r* And that the faid Edmond be? 

in 
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in mercy. And thercupon the faid Timothy 
prayed of the lord of the manor aforefaid, a pre- 
cept to be direöed to Ißimad Cook^ the bailifF of 
^minifter of the Court aforefaid, to «aufc him, the 
iaid Timothy^ to have füll feifin of the premifes 
with the appurtenances ; returnable then at the 
lame Court without delay ; and it was granted. 
jind afterwards^ at the lame Court, came the 
faid Ijhmael^ the bailifF or minifter of this Court, 
and returned, that by virtue of the Iaid precept 
to him direfted, he, the fame day, caufed the 
faid Timothy to have füll leifin of the faid mef- 
fuage, ^c. and prrsmifcs before mentioned, with 
the appurtenances; as by the faid jprecept to 
him dire61:ed was commanded. By virtue of 
which recovery, and feifin thereupon had, as 
aforefaid, the faid Timothy entered into the 
faid meffuage, &?r. and premifes above men- 
tioned, with the appurtenances ; and was thereof 
feized in his demcfne as of fee and right, at the 
will of the lord, accorcling to the cuftom of the 
faid manor: Afid being fb feized, by virtue 
of the recovery and execution had and made in 
form aforefaid, the lord of the faid manor out of 
his IpeciaL favour, for the better approbation, 
ratification and confirmation of all and fingular 
the premifes, then' in füll Court, by his faid 
fleward did give and deliver unto the faid 
Timothy of the faid premifes, with the appur- 
tenances, füll feifin by the rod ; To have and to 
hold the faid meffiiage, ö?c. and all and fingular 
the premifes, with their appurtenances, unto 
him the faid Timothy his heirs and affigns for 



ever, 



174 ENtAlLS. ' 

cver, at the will of the lord, according to thä 
cuftom of the faid manor; by the rents, duties^ 
and fervices therefore due aiid of right 
accuftomed; but he paid no fine to the lord; 
becaufe this recovery was only had for further 
affuraiice; and his fealty was pardoned* And 
the faid Timothy was admitted tenant thereof 
in form aforefaid accordingly. 

Andy qfterwards^ at the fame Court, came 
the faid Timothy JValgrave^ Henry Wilfonj 
Robert Brompton and Edmond Akehurß in their 
proper perfbns, and furrendered into the hands 
of the lord of the faid manor by the rod, and 
acccptance of the faid fteward, according to the 
cuftom of the faid manor, the faid mefTuage, ^c^ 
and all and fingukr the premifes above men- 
tioned with their appurtenances, fo recovered as 
aforefaid, To tJi^ ufe and behoof of the (aid 
Robert Brompton his heirs and affigns for ever: 
To whom the lord of the faid manor, by his (aid 
fteward, did then and there grant feifin thereof 
by therod: To have and to hold thz faid mcf- 
foage, &c. and premifes beforc mentioned, 
with their appurtenances, unto him fhc faid 
Robert Brompton his hcirs and affigns for ever, 
at the will of the lord, according tp the cuftom 
of the faid maoor; by the rents, duties, and fer- 
viöes thereof due aad of right accuftomed. jind 
he was admitted tenant thereof in form afore- 
feid: but paid no fine to the lord; bccairfe this 
recovery was only had for further affurance; 
and he had aforetime made his fealty/' 

Secondly: 
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Sccondiy : An entail of 51 copyhcdd may be rorfeiturc and 
barred by forfeiture and re^grant. But thiä mode ^'^'^^ 
of barring an entail is only adopted in compli- 
ance with the eftabliflied uiäge of tbe particular 
manor. If fuch ufage be not prefcribed^ ,a re** 
covery or lurrender is had recourfe to for effeft, 
iag a bar* But a cuftom to J3ar an entail 
by forfeiture aild regrant has been adjudgcd 
good.* 

As fuch forfeiture and regrant are regarded 
as merely the inftrument or form enabling the 
tenant to deftroy the entail, they are confidered 
as whoUy fubfervient to that end. 

The tenant, therefore, yfually makes a leafe 
without licence and not warranted by the cuftom; 
or elfe furrenders to a purchafer who make$ ' 
fuch leafe j to the end that a forfeitAare may be 
incurred, and the lands, on feizure, be re- 
granted by the lord, to the perfon whoni the 
ieffor fhall name. 

On fuch leafe, the lord feizes the copyhold 
as a forfeiture ; and immediately regrants it to 
the perfööi defignated. For the whole procedure 
being a mere form for efFefting a bar, the lord 
is only an inftrument, and cpmpellable to ne- 
grant to the perfon nominated, as in^ the cafc 
if a common furrender (ni). The pröceedings 
are Jthus entered ; 



(m) a Saund. ^%%. Grantham v. Ctpley^ li ah 

"And 



toU. 
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Entry onthe " And ALsoat this couft thc homagc aforefaia 
prefent that A. JB., one of the copyhold or cufto- 
mary tenants of this manor^ did, ön or about 

the day of — -^ now laft paft, being then 

feifed of an eftate tailof and ina certain meffu- 
age,Ö^r.fituate S?^. within and held of themanor 
aforefaid, at the will of the lord, according to 
the cuftoiTl of the naanor aforefaidj demife and 
leafe the faid mefTuage 6?c. unto C. D. ^c^ for 
and during the term of feven years frora ihence 
enftiing without having prfevioufly obtaihed the 
licence of the lord to authorize him fo to do 
and contrary to the cuftom of this manor; 
Whereupon the faid meffuage ^c. became 
forfeited to the lord. And they für ther prefent 
that the faid demife and leafe^ fo made as afore- 
faid, were made by the faid A* B. to the only 
end that therfeby fuch forfeiture might iticur,' 
and thät the lord of this manor^ on feizure for 
the fame, might re-grant the faid meffuage^ 
^c. To the ufe of the faid A. B. and his heirsi 
(or of C. jD., &c.) To the intent that fiich eftate 
tail might be utterly deftroyed and docked, and 
the faid A. B. and his heits might becorae leifed 
of an eftate in fee ftmple of and in the faid mef- 
fiiage, @^r. at the will of the lord, according to 
the cuftom ofthe faid manor; as in fuch eafes 
iifed and accuftonied< 

And tlie faid A. B. being prefent in Göurt 
in his proper perfon, prayed the precept of 
this Court to be direfted to the baüifF of this 
manor, returnable without delay, command- 
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ing the faid bailifF to enter into and upon the 
faid mcflliage, &Ci and feife the lame into the 
hands of the lord : . and the precept was 
granted. 

\^nd qfterwardsi the fame Court beirig fitting, 
Ißimael Cooky the bailifF of the manor aforefaid^ 
laid that, by virtue of the fame precept tö 
him direiSted, he had entered iiito and üpon the 
faid mcffuag^, ^c. and feifed the fame into the 
hands of the lord ; as by the fame precept he 
was commanded. 

Whereupon the laid A. B. further prayed that 
the lord of the faid manor would re-grant the 
faid mcfTuage ö?r. to him the faid A. B. and 
his heirs for ever, by copy of court roll, at the 
will of the lord, according to the cuftom of the 
faid manor : To which prayer of the faid A. B; 
the lord of the manor aforefaid by his fäid ftew- 
ard confented, and did, by the fame fteward^ 
grant fbifin thereof by the rod: To hold the 
faid mefluage, &c. unto him the faid A. B. and 
his heirs for ever, at the will of the lord, ac- 
cording £?c^ by the f ents, cufloms, &c. So that 
he the faid A. B. and his heirs might become 
feifedof a clear eflate in fee fimple, at the will 
of the lord, &c. of and in the faid mefluage, &c. 
AndxhsX all eftates tail before vefted in the faid 
A. B. might be utterly and abfblutely barred 
änd for ever extinguifhed ; according to the 
ufage of the faid manor : And the faid A. J?- 
Avas admitted tenant to all and fingular the 

N faid 
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iaid premlfes in form aforefaid ; but he paid 
no fine to the lörd ; the fame being on a com- 
mon afluränce : and he had aforetime made his 
fcalty.'* 

»y furrcndcr. A thifd mcthod of bamng an entail of cöpy- 
holds is by furrender. 

Iti the cafe of Everall v. Smalley^ {ti) it was 
iaid by the court that a furrender was the 
cheapeft, the moft natural way to bar an eftate 
tail : and it was adjudged in that cafe that a 
cuftom to bar by furrender might be concurrent 
with a cuftom to bar by recovery. 

And if there be no cuftom prefcribing the 
mode of barring fuch entail, it may be barred 
by furirender though fuch flirrender be only to 
the ufe of a will (0). 

By grant of the Agaitt, if a copyholder in tail accept a gränt 
of the freehold of the premifes held by copy, 
the copyhold, though entailed, will be ex- 
tinguifhed (^). 



(«) 2 Strange 1197. i fVilf. 26- S. C. 2 Juß. B'achß^ 
944. Doe S, JVightwick v. . Truby Öf aL and fee 2 Burr, 
969. Martin d. Weßon v. Mowlin. 

{0) 2 Vef, C96. Moore V. Moore, fbid. 604. Carr d 
Dagwell T. Singer. 2 Fern. 585. Otway v. Hudfon. Ibid. 
702. fVhile ^ al. v. Thornburgh (ff ah 

(p) 3 P. fPms. 9. Dünn v. Green, i Brown. C/i, Ca. 
515. PFyme v. Cookes. 2 F^ß Jun. ^'^4. Challoner v. 
MurhalL i Fern. 293. 458. Parker y. Turner. 
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So if a perfon be a tenant in tail öf a truft of of theicgü 
copyhold, and accept a furrender of the legal ''^^' 
eftate from the truftees, it will baf the entail 
and remainders over. 

Thus, Jo^n Grayme^ being feifed of cer- tr^^c^ 
tain copyhold premifes held of the manor of 
jiccrington in the county of Leiccßer^ furren- 
dered them to the ufe of Robert Elton and 
y^ffery Taylor and their heirs to fuch ufes as he 
fhould declare by will, and, on the fame day, 
made his will and declared that the truftees 
fhould ftand feifed of the premifes, to the 
ufe (among other ufes) of John Grayme^ (bn of 
Oliver Grayme^ for life, with remainder to the 
heirs male of his body; with remainder to 
Oliver Grayme^ the fecond fon of the before 
named Oliver^ for life, with remainder to the 
heirs male of his body, with feveral remainders 
over. 

The truftees were admitted. John Grayme^ 
the fpn of Oliver^ became poffelTed as tenant in 
tail; arid died, leaving a fbn John^ who alfb j 

became poffeired as tenant in taii^ when the *i ^ ^^. 

truftees furrendered the premifes, to the ufe of a\ 
the faid Johny the fon, in fee ; who was of confe- 
quence admitted ; and afterwards died without 
heir male, but leaving three daughters. 

The plaintifF claimed as heir male of Oliver 
the fecond fon of the firft named Oliver ^ by 
reafbn of/ the failure of the ifTuc male of 
John. 

N a The 



i8o ENTAILS. 

The defendants were the daughters o( yotm 
the fon, and claimed under the mrrender madc 
by the truftees to the ufe of their father in 
fee. 

And by hord Chance llor Apstey^ , , 

*' The acceptance of the furrender and the 
admittance under it, is evidence of an intent to 
acquire a fee ; and therefore a bar to the entail 
in equity." ^ , 

And the bill was difmiffed, but without 
cofts (5^). 

Entail ofa truft But whUe the cquitable entail and the legal 
HLvtL eftate are in feveral perlbns, fuch entail muft be 

barred byfome aftofthe tenant: for though it 
be but an eftate in equity it will not be devi- • 
fable unlefs the entail be barred (r). 

Equitabic rc. It was once held that a devife of fuch an 
'^^^' equity in freeholds would be good without any 

further aft to bar the entail (j-) : yet it has 
beeh now long determined that a recovery may 



(^)' Grayme v. Grayme ,& Eltcn^ in Canc, Bill filed* 

22d 5^««^ 1763' 

And fee alfo 2 Fern. 583. Otway v. Hudfon & aL 

(r) See i Hen, Blackß, ^.4,^1. Roe i. Eberall ic aL hc. 

V. Lo-iVe &c ai, . , 

, (»•) Prsccd, in Chane. 228. T-Voolnough v. Woolnough. 



cov 
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be fufFered of an equity ; and that it Is as 
eflential to dock fuch equitable entail, as it 
would be to deftroy a kgal one (/). It fhould 
feem, therefore, that a recovery may be fufFered, 
in the manor court, of an, equity in copyholds, 
aiaalogous to that relative to freehold property : 
and, indeed, that the famc mode Ihould be 
adopted for the barring of an equitable as it 
would be neceffary to purfue for the purpofc of 
deftroying a legal entail. ' 

Yet a court of equity will, under ceftain fomctf^cs'JIid 
circumftances, relieve though the entail has not inwfcofatruft 
been properly barred; or decree the truftees to 
furrender. As, where a perfon, bdng tenant in 
tail of the truft of a copyhold, requefted 
the truftees to furrender to him ; and on 
their refufal to do fo, brought his bill to 
compell them ; and pending luch fuit, went to 
the lord*s court and defired to be adraitted 
[permitted] to furrender, which was refufed,"! 
becaufe the legal eftate was in the truftees ; f 
and devifed his intereft : it was decreed that 
the copyholds ftiould pafs by his will ; the en- 
tail and remainders being conceived as fufEcient- 
ly barred (//). 



(0 I Bro^ CL Ca. 72. Boteler v. Mihgton. and Salvin 
V. ThorntoHy there cited ; and fee i P. fVms, 91. Legate v. 
Sewelly and Mr. Cox^s Note (2). 

(«) See 2 Fern. 583. Otway v. Hudßn & aL 

N3 x^gain, 



i8a 
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Again, a dormant entail fhall be prefumed to 
have been cut ofF, where feveral of the iffue 
of the original tenant in tail have been admitted 
jis heirs in fee-fimple {w\ 



Rccjtalofinar- 
riage, £^f. 



C ov E N A N T to für r ender Copyholds, with 
T>eclaratton of Trußs^ on Marriage^ &c, 

This Indenture of three parts, madc, £ff, 
Between H. JV. JV. öf, &c. and M. his wife, 
of the firft part; R. L. of &c. (the father of the 
faid M) of the fecond part; and D. B. of &c. 
and S. C. P. of, &c. of the third part; 
Whereas a marriage has been lately had and 
folemnized by and between the faid H. W. JV. 
and M. his now wife; and, on the treaty for fuch 
marriage, it was agreed between and by the {aid 
H. JV. JV. M his faid wife and the faid R. L, 
that the faid H. JV. PF, (hould receive with the 
laid M. as and for her marriage portion, of the 

faid R. L. the fum of , at the time and in 

the manner hereinafter mentioned : and in con- 
fideration thereof and of the faid marriage, and 



(w) ClaytoYis Rep, 26. WadfruQrth\ cafer and fee i Hew 

Blackß, 461. in Roe v. Lowe, where Loughhorough C. J. faid 

* Tliere was no Icngth of poflefTion againft the entail o^i 

which to prefume a furrcnder;" which acknowledges that 

9 furren<Jer may be prefumed. 

in 



ENTAILS. 183 

in ordcr to fe9ure a maintenance fpr the faid M. 
(in cafe fhe fhould furvive her faid hulband) and 
allb a provifion for the iffue of fuch marriage ( if 
any fuch might be) that he the faid H. W. W. 
fhould, at his own charges, (urrender, limit, and 
convey, Alh &c. (jhe premifes) fituate, &?r. and Parcd«. 
within, and: holden of, the manor of F. by copy 
of court roll, of which he is now feized in 
fee at the will of the lord, according to the cuf- 
toün of the faid manor, to the ufes, ends, intents 
and purpofes hqreinafter particularly expreffed 
and declared of and cpncerning the fame. 

Now THIS INDENTURE WITNESSETH, that, 

in purfuance of the faid agreement and in order 
to efFe6luate the fame, and for and in confidera- 

tion of the faid fum of payable as herein- 

after is covenanted and expreffed, and allb of 

loi", by each of them the faid D. jB. and S. C. P. 

&c. (the receipt of which feveral fums of loj. 

is hereby acknowledged) and for divers other 

good caufes and confiderations him hereimto 

ipoving, he the faid H. IV. W. for himfelf, his 

heirs, cxecutors and adminiftrators, doth co- 

venant with the' faid T>. B. and S. C P. their ^ÄÄto 

heirs and affigns, by thele prefents in manner «Jj^*?^^*'^^*«*- 

following, (that is to iay) that he the faid iJ. /F. ™ ^^ * 

W. (hall and will at the next general cuftomary 

Court, or, in the mean time, at fome fpecial court 

to be held for the faid manor of F. at his own 

cofts and charges, caufe himfelf to be admitted 

tenant to all and fingular {the premifes) accord- »nd, on fuch 

ing to the cuftom of the faid manor ; and, after- fu,^d^\J^ 

Ayards at the fame court, führender the faid ^^^^i prexaifcs 

• ^ ' . . ^ ^' to the ufe of 

N 4 \P^^^\ß^y himfelf for life; 
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{premifes) with the appuftenances, into thc 
hands of thc lord of the laid manor in due form, 

urith remainder To thc ufc afid bckoof oi hifti thc faid ü. IV. W. 

infectotruiices. ^^^ ^^ Ayxi\i\^ thc tcrm of his uatural lifej 

and from and immediately after the determina- 
tion of that eftate, To the ufe and bchacf of^cta 
the faid D. B. and S, C. P. their heii« and 
affigns for ever, at the will of the lord according 

Truftsdeciared. t^ ^^^ cuftom of the faid manor/ Nevee- 
THELEss, asto the eftate and interft of them 
the faid jD. B. and S. C. P. their heirs and 
affigns, öf and in the faid premifes, it is hereby 
declared and agreed by and between all the faid 
parties to thefe prefents, and the true inten t and 
meaning of them and of each of them is, that 
the fame are to be fo furrendered and limited tq 
fhem IN TRUSTonly, and to and for thc feveral 
ufes, end, intents and purpofes foUowing, (that 
is to fay,) In truß that they the faid Z). B. and 

Truac(;$topof- s. C. P. or thc mrvivor of them or the heirs of 

fefs themfelves r'^ r - i ^ • vi i i 

cftheprcmiics luch lurvivor, do, immediately pn the determi- 
brnd'Vdcath. nation ofthe eftate fo to be granted, furrendered, 
or /limited to the faid H. W. W. poflefs them-j 
felves of the faid {^premifes)\ apd thenceforth, 
from time to time, receive and take the 
yearly and other- rents^ iffiies and pr^fits thereof, 
and pay the fame over (after difcharging all 

And lo receive taXCS, Ö^c) {To tkc wldoW-JoV Itfc^ tH the COfll-* 

tiVr^fi^s*to mon form) j4nd from and immediately after the 
wicicv for life jeceafc of the faid M. the now wife of the faid 
Theninuuft ff, /^. ^Fl Thn upou this furthcr truß that the 
taii. ^ ' ""^ '^ faid D. B. and S. C. P. and their heirs (hall 
ftand and be feized of the faid prcmifcs in- 

TRUST 
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TRUST for the hcirs of the body o( the iaid 
H. W. W. {pi) on the body of the faid M his 
now wife, begottea or to be begotten; And m 
default of fiich ifTuc, in trüst lor him the faid ^YlhVh"^''^^ 
H. W. W. bis heirs and affigns Ar ever. And in iL "" ^ 
the faid H. JF. fF. för himfelfr bis heirs, exeeu- ^ufwio^^ 
tors, and adminiflrators, doth hereby further co* himfeifadmit. 
venant with the faid Z)r B. and S. C P. aihd fürrcader," 
their heirs, that he the faid H. W. W. will at 
the faid next court to be held for the faid manor 
pf F. as aforefaid, immediately after his flir-r 
rendering the faid {^premifes) to the ufes herein- 
before expreffed, caufe himfelf, at bis Qwn pro-? 
' per cofls arid charges, to be duly admitted to the. 
fame; and, on fuch lubfequent admiflion, fhall AndioMyd« 

i.iY r \ r r r fi**e for tne 

and will pay lucn fine or nnes as a perlon whoicf«. 
admitted tenant to all and fingular the faid TulT^xf^ 
(^remifes) in fee finnple, ufually, and of right J^f^^^^J 

chj, 7. Ol rioes« 

— — < — — ■ ■' ' p " 

(at) The legal eflate is here limited to ttie hufband for life, 
and the truß (for th6 flatute of ufes docs not extend to co- 
pyholds) {y)^ is limited to the heirs of^j body; fo that the 
leftates cannot coalefce (z), and, confequently the entail is 
not barrable by the hufband : and, as to the wife, the entail 
is not to the heirs of her body, but to thofe of the hufband's 
pnly ; and, therefore, Ihe has nothing to do with it. For 
it (hould be obferved that the flatute of Henry 7th to reflrain 
women from alienating the lands entaikd expfovifione virh ^ 
does not affeft copyhold eflates (a), 
' (y) 2 Fef:2^T. Cro. Car. 44. 

{%) I Feärnc 68. &c. Co, Litt. 26. b. n. 3. &c. fVath on 
pefc. 160. 

(a) 2 Fef. 358. iV. Crttife on Recoveries, 158. 

' ought 
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And alfo tp 
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$ieei7uß. 
JBlackß. Rep. 
167. mdpo/i. 
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fce according 
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ought, andhathbeen accuftomed to pay ; accord- 
ing to the cuftom and ufage of the manor of F. 
aforefaid: So that the remainder in fee, of 
and in the faid ipremifes) and of every part 
thereof, may, on tuch his re-admiflion, become 
fixed and vefted in them the faid D. B. and 
S. C. P. and their heirs; And so that they 
may be well and fufficiently feifed of the {prc- 
mifes) according to the cuftom of the iaid 
manar, without being required, or in anywife 
compellable, to be themfelves admitted on the 
determination of the eftate for life of the faid 
H. W. W. br to pay any fine or fines on their 
acceflion to the fame in polfeffion, on the de- 
termination of fuch eftate. And also that 
he the faid H. W. W. fhaU and will, at fuch 
next court, at his own coJfts and oharges as 
aforefaid, caufe and procure (as far as in him 
fhall lie) the declaration of the trufts hereby 
created, or intended fo to be, and hereinbefore 
particularly fet förth and fpecified, to be duly 
and juftly entcred and infbrted on the court 
rplis of the faid manor of F. To the end and 
intent that the fame trufts, and the intention pf 
the feveral parties to thefe prefents, may be the 
more eafily and efFedually af ccrtained, evidenced 
and preferved. And also that he the faid Ä 
W. W* at the titne of the execution of thefe 
prefents, is lawfuUy and abfolutely {U) feifed 

of 



{h) The Word abfolute is herc ufed as contradiftinguifhed 
from condiüonal or defeaßble^ with refpeft to the eflate of 

the 
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of the faid (^premifes) to him and his heirs in 

fee iimple, at the will of the lord, according to 

the cuftom of the faid nmanor of F. And that And has power 

he hath füll power to fettle and aftlire the fame, prcmifcV; ^ 

and every part thereof, in the manner, and to 

the ufes, ends, iiitents and purpofes herein be- 

fore particularly exprefled, and according to the 

true intent and ' meaning of thefe prefents. 

And aljo thät he the faid Jf; W. W. and his Andforfurth» 

heirs fhail and will, at his and their own cofts *^'"'*^*'^^ 

and charges, on the requeft of thcm the laid 

Z). B. and S. C. P. or their heir^, makc, do, 

^c. or caufe &c. all and every fiich further and 

other a6ls and deeds as they the faid D. B. and 

S. C. P. or their heirs, or their counfel learned 

in the law, fhall reafonably advife, and require, 

8nd he, the faid H. IV, W. or his heirs, 

as a copyhold tenant, or copyhold tenants, 

holding of the faid manor of F, in fee fimple at 

the will of the lord, nmay lawfuUy and right- 

fuUy do &c. or caufe &c. for the further better 

and more efFeftually fettling and affijring the 

faid (^premifes)^ to the ufes, ends, intcnts, 

and purpofes, hereinbefore particularly Ipeci- 

fied and declared of and concerning the fame, 

iind according to the true intent and meaning of 

thefe prefents and of the parties hereto. ^nd cw^taxhf 

the faid R. L. for himfelf, &c. {Covenant to Ip'p^j'Sf '" 

pay the ma^rrlagc portton on d day to come^ 

the tenant ; and no|: as to the nature of his eftate with 
refpeft to ihe lord ; for a copyholder has only a fee« 
iiXTi'^X^ fecundum quid* (See 4 Co. 22. a.) 

And 
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And the faid D. B. and S. C. P. for thetnlclves 
feverally and refpedivcly, and for their feveral 
and refpe6live heirs and affigns, (but not each 
for the other of them) do hereby covenant with 
-the faid H. JV. W. his heirs and affigns, that, on 
the requeft, (lignified in writing to them ref- 
peiftively,) and at the cofts and charges of any 
of the ilTue of the faid recited niarriage who 
Öiall becon:ie iqtitled to an equitable eftate tail . 
vinder, or by virtue of thefe prefents, of and in 
the {2iid(^premißs) (fuch ilfue being at the time of 
Inch requeft of the äge of twenty one years) or 
after the fulfilling and fatisfa6lion of the trufts 
hereby created or jaifed, or intended fo to be, 
then on the requeft (fignified in writing as 
aforefaid) and at the cofts and cnarges of him 
the faid H. JV^ JV. his hdrs or'affigns, flirrender 
ai>d yield up, according tothc cuftomof the faid 
manor of F. the legal eftate then in them yefted 
of and in the faid {^premtfcs) and every part 
thereof, To the ufe and behoof of fuch iffue his, 
her, or their heirs and affigns ; or To the ufe 
and behoof of him the faid H. W. W. his heirs and 
affigns (as the cafe may he) ; or to fuch perfon 
or perfons, and for ffich eftate or eftates, ufes> 
ends, intents, and purpofes, as fuch iffiie, or the 
faid H. W. W. his heirs or affigns re{pe6lively, 
ftiall direft or appoint. And laftly, Öf r. {here a 
claufe enabltng the truflees to retain their ex^ 
pences &c. and^not to be anfwerable for euch 
Qther.) 
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/ 

Entry of the Proceedings on the Roll. 

" And ALSO at this Court the faid homage Prcfentment of 
prefent that fince the laft Court, G. IV. oi^c. ^m^^I^ 
died feized of All that mefluage, .^c. which he ^^«• 
held to him and his heirs by copy of court roll, 
at the Will of the lord, according to the cuftom 
of this manor ; Whercupon thfere happened to 
the lord for an heriot, one Ox, being the Hmot. 
beft be^fl of which the faid G. W. died 
poflcffed, and which was feized by the beadle 
of this manor on behalf of the lord- And the 
faid homage further prefent that H. W. W. is 
the oiily Ion and cuftomary heir of the faid hciV. 
G.W. 

Whereupon proclamation was duly made pracUmatioÄ 
at the fame Court, for the faid H. ^ W. to 
come in and be admitted to the faid mefluage, 
6?r. as his right and inheritance, as in fuch cafes 
is ufed and accuflomed within the manor afore- 
faid. 

And upon such proclamation being 
MADE, as aforefaid, came the faid H. W. VF. 
in his proper perfon, the fame Court being then 
fitting, and prayed to be admitted to the'iaid ^ 
inefluage, ^c. as his right and inheritance : To 
whom the lord of the Taid manor, by his faid 
fteward, granted feifm thereof by the rod : To Admiffioft of 
hold to him the faid H. W, W, and his heirs for J^^f • ^- *' 
cver, by copy of court roll, at the will of the * 

lord. 



j 
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lord, according to the cuftom of the faid manor j 
hy the rents, duties, and fervices', therefore düe, 
and of right accuftomed. jindhc was admitted 
tenapt thereof iii' form aforefaid; gave to the 
lofd föT his find 60 /; and did to the lord his 
fealty. 

Surrender by AnD IMMEDIATELV AFTERWAilDS, the faid 

B.w,w. jj fpr^ jjr^ furrendered into the hands of the 
lord of the faid manor by the rod, and accept- 
ance of the faid fteward, the faid mefluage, &e, 
to which he had at this Court been admitted ; 
and all his eftate, right, title and intereft, of, 
in, and to, the fame and every part thereof, 

Totheüreof jj, fhe ufc afid behoof oi hAva the faid H. JV. JV. 

^'^ '*' for and during the term of his natural life ; And 

from and immediately after the determination of 

wkh remainder that eftatc, To tlic ufc ütid bchoof oi D. B. of&c. 

to^trufUesin ^ ^^^^ ^ ^ p ^f^ q>^^ ^j^^j^ j^^j^^ ^^^ ^gj^^^^ ^^^ 

ever. And thereupon the faid H. JV. JV. being 
prefent in Court in his own proper perlbn, prayed 
to be admitted tenant to all and fingular the faid 
laft mentioned premifes, according to the form 
Admiffion of and efFeft of the faid furrender : To whom the 
^^'^' lord of the faid manor, by his faid fteward, 
granted feifin thereof by the rod ; To hold to 
him the faid H. JV. JV. for and during the term 
of his natural life, with remainder over to the 
faid D. B. and S. C. P. their heirs and afligns, 
as in the faid furrender is expreffed, and accord- 
ing to the form and efFeft thereof, at the will 
of the lord, according to the cuftom of the faid 
rnanor, by the rents, duties, and fervices, there- 
fore 
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fore due and of right accuftomed : And he was 
admitted tenant thereof, in form aforefaid ; and 
gave to the lord for a fine 60 /. (fuch fine'being Viuc 
aflefled for the whole fee ; that is to fay, as well 
for the remaindef over as for the particular 
eftate :) But his fealty was pardoned ; he hav- 
ing been aforetime fworn. 

And it was, previoufly to the faid furrender, Deciaration of 
agreed atid declared, by and between the faid "^^"^^"^^ 
H. W. TV. D. B. and S. C. P. in and by a cer- 
tain deed, bearing date, &c. and made between 
the faid H. W. W. &c. that the faid D. Ä. and 
S. C. P. and their heirs fhould take the eftate 
fo lurrendered. to them in trust only and for 
the purpofe in the faid deed exprefTed ; and that 
the faid H. fF. JV. fhould, fo far as in him lay, 
caufe fuch deciaration of truft to be inferted 
upon the roUs of this manor, for the better pre- 
fei-ving and evidcncing the lame : Now there- 
FORE, on the prayer of the faid H. W. W. and 
with the confent of the faid Z). B. and & C.P. 
the fame is, by the favour of the. lord, thus en- 
roUed: 

**NEVERTHELEss,as to the eftate and intereft 
of the faid D B. and S. C P. &c. (Here ex- 
emplify the deciaration oftruft verbaiim.) 



CHAP. 



[ 19^ ] 
CHAP. V; 



Q/*.Remainders, Executory Interests^ 
and Trusts; 

tjmitetion of A Perfon, feized of an eftate by copy, may 
wm^ndcra in a 2r\, furrendct \t to thc ufe/of as many perfons, 
fucceffively, by way of remain^der, as he pleafes} 
fo that the feveral portions of the eftate fo limit- 
ed exceed not bis own intereft in the premifes : 
As if he have an eftate in fee, he may furrender 
to the ufe of -^. for life,-with remainder to B. 
and the heirs of bis body, with remainder to 
C in fee (c). 

In fpeaking, therefore^ of rcmaindets of co^ 
pyholds, we ihall confine ourfelves to thofe 
points in which they differ from thofe of frec- 
hold propefty. 

An^^ßrßly^ then, as to Contingent Remainder Si 



With relpeft to Contingeiit Remainders of 
freeholds, it is a fettled rule that they muft yeft 



Contkigentr«- 
Mainders; and 
of the time in 

i^ttft b^Le during the continuance of the particular eftate^ 

Ifdkdit 



(r) C^e. Eliz. 37 3. Stanton v. Barnes, 
hck isf Dibley, &c. 



4 Co. 23. a. Bul^ 



or 



\ 
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or CO inßanti that it determine. Apd the rea- 
fons of this rule were that there muft have been 
a teiiant in exiftence to perform the fervices 
of the feud and to anfwer to the pnxcipt of a 
oranger, and alfo, as the remainders were only 
portions of the fame eftatc equally with the 
• particular one, and fb formed together but one 
and , the fame eftate, no pörtion * could exift 
when the eftate of which it was a portion was 
utterly at an end. But thefe reafons, it is faid, 
do not immediately apply to copyholds ; as the 
freehold remains in the Lord (^). 

Yet it (hould be obferved, however fuCh ob-i 
fervation has been Ib frequently fufFered to 
efcape, that we hav€ nothing to do with the 
freehold in thefe cafes ; but the lubjeft of our 
cnquiry is the copyhold intereft. It matters not^ 
therefore, in whom the freehold is : And it ap- 
pears rather extraordinary that an eftate offree^ 
hold in the lord fliould be fiippofed capable of 
fupporting a copyhold rematnder^ fince they are 
whoUy diftin6l in their nature. 

In the cafc of freeholds, there muft have beeii 
a tenant of the freehold againft whom ?iprcecipe 
might have been brought 2 But 110 prcectpe can 
be brought of copyhold lands as fuch. Claims 
to copyhold interefts muft be fupportcd againft 



{d) See 3 Atk, 13. Lovelle* LovelL 2 Vern. 443. Aftld^ 
f^ay V. Hungerford, 

q ftrangers 
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ftrangers by plaint^ and againft the lord by peti- 
tion. With rcfped to the plaint, one woirfd 
prefume that the law would be analogous to 
that of the pnecipe; and, confeqyently, that 
the rule would therefore apply ; fince there feems 
to be the fame reafon fqr an exifting tenant 
to the latter as the former : Though^ perhaps, 
the right to fue by petition, when the premifes 
were in the hands of the Igrd, may be (uppofed 
to do away its neceffity. 

A diftinftion, hpwever, has been ingenioufly 
made with refpeft to the^ deftru6lion of con- 
tingerit remainders of copyhold in the . cafes of 
the death or forfeiture of the particular tenant» 
Thus, fays the late Chief Baron Gilbert {e\ 
' If an eftate be given to a copyholder for Hfe, 
the remainder to the right heirs of /. *S^. if the 
tenant for life die, living /. S. there it feems 
clear that the remainder is deftroyed; for it 
cannot take efFeft, as by the limitation it onght- 
But then if tenant for life in that cafe had com- 
mitted a forfeiture, or made a lurrender, and 
then, living tenant for life, /. 5, had died, it 
feems to be very clear that his right heir might 
take ; for his eftate in remainder^ was not to 
take efFeft after the determination of the in- 
tereft of tenant for life, but after his death ; 
and when that happened, he was able to 
take. 



(e) Tenures 265. and fee i Fearne^ji. and a Fe/. Jun^, 
209. 214. 233. Haber ghamv, Vincent. 

But 
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But tbis diftiriftion does not feem to be any-* 
Wife dependant upon the rule that a contingent 
remainder muft veft during the c&ntinuance of 
the particular eftate, or eo inflanti that it deter- 
mine, fince, in the latter cale, the eftate of the 
heir was permitted to commence long after the 
particular eftate was at an end* It could npt, 
therefore, be ftrißly a remainder ; for it could 
not be a portion of an eftate which had ceafed 
to exift. It fhould therefore feem that the 
reafon of the diftinftion is this ; as the lord ac- 
cepted a furrender to the ufe of -^^ for life, and 
after his life ended; to the heir of /. S. he fliaU 
be cortipelled to grant the eftate to the heir of 
/. S. on the death of A. in confequence of his 
own a6l, But the eftate to the heir of /. S. 
was "not to ^ commence tili the death of A. and, 
therefore, if A. determine his own eftate in his 
lifetime, the lord muft enter and enjoy the 
lands, for this piain reafon, becaufe there is no 
one elfe to do fo. A. has forfeited or aban- 
doned his claim, and that of the heir of /. S'. is 
not commenced« On the death of ^/however, 
the lord muft regrant to the heir of /• S. if an 
heir of /. S. be in exiftence, (/. e. if /• S. die 
before A. and leave an heir) : but if /. *S. fur- 
vive A. there would be no one to whom to 
grant : and in this refpe^ is the ulterior eftate 
contingent. 

It fliould feehi therefore that as to a con* 
tingent remainder öf copyholds the rule muft 
äpply equally as to fuch remainders of freeholds : . 

ö z For, 
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For, on the determination of the particular 
eftate, the \Khole eftate would be deftroyed ; 
and confequently, no remainder ofthat eftate 
would exift. But in cafe the perfon who Was 
not in cjfe come into exiftence and be capable of 
taking at the time when the eftate limited to 
him was defignated to commence, the lord ftiall 
be compellable to grant fuch eftate to him, 
agreeably to his own ad: not indeed as a re^ 
matnder: for a remainder cannot exift when 
the eftate of which it was a portion is no more ; 
ibr, by all the logic in the world, if the whole be 
deftroyed and gone, there can be no pari or por- 
tion of it remaining. 

It appears, indeed, to be acknowledged that 
the rule applies to copyholds equally as to free- 
holds with refpeft to the vefting of the re- 
mainder during the exiftence of the particular 
eftate, fo far as the original Imitation Is con- 
, cerned : for even on the afliimption that the 
freehold in the lord will preferve a contingent 
remainder of copyholds fo as to prevent its 
deftru<5lion by the tenant for life, yet it is con- 
fefled that it can not fupport it when the pre- 
cedingeftates are expired (y). 



Admiffionofa/ As the particular eftate and remainders com- 
«maindcrman.(^pQf^ but onc cftatc^ the admiffion of the particu- 
\ lar tenant is the admiffion of thofe in remaiii3er 
' alfo ; and but onc fine will be due {g). 



(/) Üilb, Ten, 365. 303. '2 Fef. Jun. 214. 233* 
hirgham v, Vincent, i Fearne 471, 
(S) ScP poß eh. 6. & 7. 



Ha^ 



If 



^:- 
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If a copyhold be lyrrendered to the uic of -^^. wiKmarcmain. 
for life, with remäinder over to B, ; B^s eflate m"nct in^^ 
fhall not come iiito pofleffion 'tili ^s death, ^"®^- . 
though j4's eftate be determined in his lifetime. 
The commencement of B^s eftate in poffeiEon 
is exprefsly defignated by the furrender, /. e. on 
the death of j4. in the interim, therefore, be- 
tween the determlnation of ^'s eftate and the 
death of j4. the lord may enter ; as no one elfe 
is entitled (A). It is therefore, proper, in limit- 
ing, a remäinder of copyholds, tolimit it* ex- 
prefsly, To the ule of Jf • for and during the 
term of his natural life (/), and, from and im- 
mediately after the determination ofthat eftate, 
by death, forfeiture, or otherwife (i^), To the 
^{^ of, ^cr 

We come now to the enquiry whethcr an 
eftat^e can be limited by a lurrender fb as to take 
efFeft only infuturo ; and whether a fee can be 
limited after a fee by fuch a furrender of copy- 
hold premifes. 



»commcnce t» 



That a ftirrender of copyholds is to be con- of • fumnder 
ftrued as a deed at common law, and not as a ß^^^, 
will, has been already noticed (/) : And that an 

(Ä) g Co. 107. a. Margaret Podger^scaX^. 12 Mod> 1^3. 
Heads, Tylcr, 

(i) See JVatL No. CXXIIT. to GM. Ten. 454. 

(k) 3 Levinz. 94. Strode v. Dennißn. Sir 7! Jones 189- 
S. C. under the name of Bennifin v. Strode. 
>{l) Antep. 99. 108. HO. 

o 3 eftate 
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eftatc of freehold to commence in futuro could 
' not be created by a decd at common law, or a 
fee be permitted to be limited 011 a fee by luch 
fpecies of conveyance, is alib fufficiently eftab- 
lifhed : And it fliould feem, therefore, to fol- 
low that a furrender cannot be made to com- 
mence in futuro ; aqd that a fee limited on a fee 
by fuch furrender would not be good, 

BahtniumAt.1 I^ has bccn repeatedly adjudged that if z, 
dcath"'^"°'^ * copy holder in fee furrender to the ufe of ano- 

ther, habendum after the death of the iurren- 

deror, it would be void {rn). 

Fceupon/cc, ^^^ whcthcr a f?e might be limited after 9 
fee of copyholds, by furrender, is a point on 
which we find lefs certainty in pur books. 

The reafoning of the late Chief Baron 
Gilbert on this fubjfeft is ingenious and forcible j 
^. and by giving it in his own words, with the ob- 
fervations of ^x.Fearne on thofe of the learned 
baron, and by foUowing both up with ibme re-? 
marks on the authorities refcrred to by them, 
will, perhaps, beft enable us to develope the 
truth, • 

cro. car. 367. " ^^ ^ furrcndcf, lays the Chief Baron, be to 
cro. Eiiz. 255,. the ufe of /. S. Habendum after the death of the 

furrenderor for life, this is a void furrender, be-? 

ing but one entire limitation ; but if the fur- 



{m) Cro. C^r. 366. Seagoody. Hone & Ux, 

render 
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rcnder were to hitn generally, habendum^ after cro.jac.zi^. 
the death of /. R. qucere if the habendum be iSa^iU.' x^i, 
void or not ? But certain it is, that if the für- \ll^^' ^'^' 
render be, habendum after the death of the für- ^^^^* *77 
renderor,- ad opus & u/um of his child then in 
venfre/a mere, fuch flirrender is rnerely void ; 
for a copyholder cannot flirrender habendum 
after his death, and fo referve to himfelf a par- 
ticular eftate, no more- than a freeholder can 
convey (q, There was a claufe in a furrender : 
*^and if it huppen that the child die before his füll 
age, or day of marriage, then I do furrender the 
faid lands to the ufe of my coufin I. S. his heirs 
and afligns :'' this furrender washeld to*be void 
as to /. S. becaufe thö conting^ncy did not 
happen in the life of the furrenderor; and a 
man cannot furrender to take efFeft after his 
death ; it was not refolved abfolutely that a fde 
may be limited upon a fee. Vtde the book cited » RoiiRcp. 
in the margin, to explain thefe matters. This '^^ *^ **^' 
cafe, as reported by Rolle (as it is faid mLex 
Cuß. 120.) is an authority that flieh future ufe 
is good. This is the fame cafe as is reported by 
Croke^ but dire6lly contrary, and as it feems not 
•grounded upon fo good reafon as the refblution 
in Croke\ for, as before has been fhown, für- 
renders are not conflrued fo favourably as wills 
(though Coke fays they fhould be taken accord- a>^ cop^^ 
ing to the intent of the furrenderor) ; neither is 
there the fame reafon ; for a man may as well 
Order a' furrender in his life time according to 
the rules of law, as he may any deed to pafs 
away a freehold eflate ; fo that the intention of 

o 4 the 



j 
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the party hath not fo ftrong an Operation in a flir- 
render, as in a will ; and, therefore, that reafbn 
will not fupport a fce upön a fee in that cafe, 
as it doth in a will, and then it is not at all like 
an ufe or truft, in which a fee may be limited 
upon a fee, becaufe there the legal eftate was 
not by any limitation extended further than 
one entire fee fimple, which would be to ex- 
tend an eftate further than its original creation 
warranted. But an ufe after an ufe in fee, was 
but only to give an equitable right to fomebody 
to have the profits, as long as the eftate in fee 
lafled ;^ which is highly reafbnable, that a man 
that häth a legal eflate fhould difpofe of the 
profits of that eftate as long as it fhould 
laft ; for fo long had he a right to the 
profits himfelf, which right he may transfer 
to others, and there is no härm done to any 
body ; but to extend the legal eftate Would be 
to keep the lord of the efcheat eternally out; 
and it is only allovved in a will, becaufe of the 
want of counfel to advife with how to do it. 
But an ufe in a furrender is not like this ufe ; 
for he that hath an ule by a furrender is to be 
admitted to the legal eftate, and is not feized to 
an ufe ; and, therefore, if a fee might be limit- 
ed upon a fee, in fuch cafes, the legal eftate 
would be extended further than its original 
creation warranted, and a great eftate be made 
out of a little one ; fo that it feems that a fee 
upon a f?e in copyholds is not good («)/' Mr. 



(«) Gilb. Ten. 260. 263. 

Fearne 
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Fearne fays (0), " It appears to have been a 
queftion whether limitations of this nature 
(Ihifting or fccondary ufes) were good in fur- 
renders of copyhold eftates. Thus, where there 
was a furrender, habendum from the death of the 
furrenderor, to the ufc of his child then in Sympnmy. 
venire fa mere and his heirs and afligns for ever, jac.^'zi^. ^^' 
and if the child die before age or roarriage, then 
to the ufe of /. S. and his heirs and afligns. 
Croke fays it was refolved that the flirrender to 
the ufe of /. S* was void, for that a man could 
not make fuch a conditional furrender to operate 
in future. On the other band, the fame cafe 



i«i. 



as reported by Rolle ^ is cited in hex Cußomaria ^'*^«/ 
as an authority that fuch further ufes are good, \cJ.iz'^%±. 
and that a fee may be limited on a fee upon a ^^tfl-^piJ 
contingency in copyhold eftates. And this the Gtif.Ten 
cafe in Rolle'* s. Abridgment feems to leave ünde- 
cidcd. But in Gilbert* s Tenures it is faid that 
fuch a refblution feems not to be grounded on 
fo good reafon, as the contrary refblution in 
Croke ; for the ufe upon a furrende/of a copy- 
hold is not like an ufe on trufl at common law: 
but he who is admitted upon a flirrender, is ad- 
mitted to the legal cußomary eflate, and is not 
feifed to an uje^ therefore ules upon furrendcrs 
are in general governed entirely by the fame 
rules as conveyances at common law, in which 
fuch limitations were not allowable ; and that 
lipon this principle it feems a fee upon a fee / 

in cafe of a furrender of copyholds is not good, 



[p) Coming. Rem, 416, 

any 
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any more than in a conveyance at common 
videi Fiarne, \^^y^ ß^t thc abovc opiuion of Gilbert is, I 

p, 173. aüdvidc , ,1^ • * ^ 

weicocky.Hara- think, cxcluded by decided cafes ; for the vali- 

^Rcf.loX dity of conditional limitations in furrenders of 

luon/xiT'^''' copyholds, appears to have bcen admitted in the 

above cited cafe of Stocker v. Edward^ or E J- 

wards v. Hammond. And the decifion in the 

cafe of Sympfon v. Southern^ may be referred to 

the point of the hahenduni after the death of 

the Ivirrenderor being void ; taking that as the 

conditional future Operation^ . which was denied 

Qt9. fUz. 361. to the furrerider. And in the cafe of Paulter 

y. CornhilU heaumond^ Juftice, conceivcd thc 

limitation of a fee upon a fee as good in lur- 

fenders of copyholds as in uf^s of lands upon a 

feofFmcnt, 

Mentiy v. Däa. Sq, in thc cafc of a furrender of copyholds, 
r67%68^'ard *^ the intent the lord fliould admit A. whom 
vidcGi/M. the furrenderor intended to marry, after mar- 
safÄc ferne Hagc; untü marriage, to the ufe of himfelf and 
^^Tay^v. his heirs, and after marriage, to the ufe of 
^86^*^'*'^*' himfelf and A^ in tail; the whole Court of 
C. B. held that it was good enough to limit a 
rcmainder upon a contingent fee in copyholds» 
as in cafe of mortgages of copyholds a fur- 
render infuturo is good, for the freehold re- 
mains in the lord." 

czkof simf/on But as tö thc cafc of'Simpßmnd SoutAwoody 

cxamb^. or Sympfon and Sothern^ it is very difFerently 

reported in the books. As it is reported by 

^ Rolle 
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Jtolle (f), judgment ^s laid to have beea 
given for the party wl^b claimed the ulterior 
fee. But the report is very obfcure, if not 
contradiftory, in many places» The Court is 
there faid to have been of opinion with Coie ; 
but Coke\ argument both in Rolle and Bul^ 
ßrode feems incompatible with fuch an opi^ 
nion. 

In Croke's James (y) the judgment is faid to 
have been given for the party claiming fii-om 
the heir at law ; and fo it is faid in Godbolt (r), 
^nd Bulßrode (j), 

In Rollers Abridgement (/) it is firft noticed 
v^\\}ci^^^ dubttatur^r and afterwards, when it 
is mentioned as adjudged, it is declared that the 
ulterior fee never arofe as the contingency did 
not happen in the life of the furrenderor (»). 

- In hex Cußumaria {w) the ulterior limitation 
is faid to have been good ; but the author refts 



(p) 1 Roll. Rep. 109. 137. 253. 

iq) ^ 376. 

(r) p. 264. Ca. 364. 

(j) 2 Bulß. 272. 

(0 2 RdL Jbr. 79 1. Ufes. (P) pL 2. 

{u) 2 Roll. Ahr. 794. pl 8. 

{w) p. 121. eh. 15. 

himfelf 
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himfelf on the ftatcment in 2 Rollers Abridge^ 
mentj without inferting the " dubitatur^^ 

. Indeed, he only tranflates from that oi Rolle i 
and, with Rolle^ calls the ulterior fee a Re-- 
mainder. 

As, therefore, it is only in Rollers Reports that 
the judgment of the Court is faid to have been 
given in favour of the peribn claiming the ul- 
terior fee; and as Croke^ Godbolt^ Bulßrode^ 
and even Rolle himfelf in another work, de- 
clare that the judgment was given againft him ; 
a;nd as the author of L,ex Cußutnaria is no au- 
thority himfelf, byt depends only upon a quo- 
tation from Rolle^ without hoticing the dubitatur 
inferted by that w riter; this cafe oi Simpßn 
and Southern ought not, I think, tabe regarded 
as eftablifhing the doftrine that a fee may 
be limited on a fee in a fuiTender of copy- 
holds. 

stochrzBdEd'. In the cafe of St oder v. Edwards^ as re- 
ported by Shower («•), a conditional limitatiou 
was faid to be good in a furrender. 



mardf. 



Ö" 



But if thfe cafe of Stocker & Edwards be the 
fame with Edwards & Hammond as reported in 
Levin% (jk), which Mr. Fearne appears So to 

{x) 1 Show. 398. 
(y) 3 LevinZy 132. 

confider 
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confider ( a ), it is indeed " Ibmewhat difFer* 
ently reported'* by thc latter writer. 

In Shower the flirrender was to the ufe of 
the flirreridcror for life, and after to the ufe of 
yohn his youngefl fon, and the heirs of his body^ 
if he attained to the age of eighteen years; and 
if he died before he attained to that age without 
ijffue male then to his right heirs: whereas in 
Levinz^ the hmitation was to the ufe of the 
furrenderor for hfe, and afterwards to the ufe 
of his eldefl fon and his hcirs^ if he lived to the 
age of twenty-one years : provided, and. upon 
condition, that if he died before twenty-one that 
then it fhould remain to the furrenderor and his 
heirs. 

But what puts an end to the application of the 
Cafe in Levinz is that in that *caf e the furrender 
was to the ufe of a %vtll\ though that impor" 
tant circumßance is omitted in the tranßation of 
Levinz : The words in the French öf Levinz are • 
that the copyholder furrendered " afon volunt^ 
& devife al ufe luy mcfme pur vie^ & apres al 
ufe fon eigne Fitz & fcs HeyreSy s^il vivra al 
age de 21 ö/^/zj; provided £s?r/' as above. 

. The cafe of Welcock & Hammond^ cited by iv^hock & 
Lord Coke (ä), was alfb on a furrender to will ; ßrünZd*caw> 

fcn ; Taylor and 
^ Taylor. 

{7i) Coming, Rem. 37«. in margin. 
{a) 3 Co. 20. b. 

as 
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as Was the cafe of Brian v. Cawfen in LeoHätii 
(^), and alfo that of Taylor & Taylor in ^/* , 

cÄ/.*""^ In the Cafe of Pauker v- Cornhilt (J)^ ili^ 

deed, Biaumond^ Juftice, " conceived a fee li- 
mited upon a fee by a furrender to be good 
enough : for," faid he, " it fliall be 2Cs an ufe 
limited upon a feofFment ; and thefe ufes (hall 
rife out of the firft furrender/' 

But as to the point whether a fee might be 
fo limited on a fee, it is obfervable that we arc 
informed by the reporter that ", the court fpake 
not much thereto, but willed to have it fpe- 
cially found." 

Aii^/fyand Dt- That of Bently v. Delamor in i Vreeman (e), 
indeed, fb far as it goes, countenances the doc- 
trine that a fee may be limited on a fee by 
furrender. But that cafe is very loofely given- 
And it is tliere faid that a furrender infuinro is 
goöd; and the mifchief [here fcems an omiffion 
in the report] for the freehold remains in the 
lord.^' New. the validity of a furrender to 
commence infuturo has already been remari^ed 
on. 



(h) 3 Leon, 115. 
{c) I Atk. 3?6. 
{d) Cro.Eiiz. 561. 
(e) p. 267, 268. 



/ 
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The paflage referred to in Calthorpe fupportl Caithrpc. 
the pofition: his words are {J^ thefe: "If a 
copyhold be furrendered to the ufe of /. S. and 
his heirs, until he fhall marry A* G. and after 
the faid marriage then to the ufe of them two 
in tail fpecial, if after they do marry, then is 
the furrender to them -in tail, and tili then to 
him in fee.'* 

Upon the whole, therefore, we find that the 
cafe of Simpfon and Southern militates againft, 
rather than fupports, the doftrine that a fee may 
be limited on a fee of copyholds by furrender: 
—that the pafTage in Lex Cuflumaria cannot be a 
better authority than the book it refts upon; 
and, in truth, that the extraft it gives is not. 
faithfuUy given ; it being delivered abfolutely, 
when it was originally accompanied with a dubi^ 
tatur\ — that the cafe of Stocker and Edwards 
in Shower is fhaken by the repoft of what 
Mr. Fearne hitnfelf regarded as the fame cafe 
in jL^v/«s5 ; and that the cafe in Levinz was 
on ä furrender to the nfeofa wi^z^—ihzt thofe 
of JVelcock and Hammond^ Brien and Cawfcn^ 
and Taylor and Taylor^ were on furrenders ta 
will alfo :— that in the cafe of Paulter and Corn^ 
hin the opinion of Beaumond was not acceded 
to by the Court;* but was in itfelf founded upon 
a principle which, it is prefumed, has been 
already difproved; namely, that the liiöitaiion 



ihould 
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Ihould be confidered as an ufe limited oti a 
feofFment: — thatthe cafe oi Bcntly andDelamof 
is fo very loofely given, and Ib filled with ab- 
furdity, that if it aflerts that a furrender to 
commence in futuro is good, it might eafily 
admit the other polition ; that if it is erroneoua 
in pne inftance it has no great claim to authority 
, in the other: — that the dodrine, therefore, refta 

on the folitary paflage in Calthorpe: — and that 
it is apparently inconfiftent with principles 
which are indifputably found: we fliall not^ 
therefore, pcrhaps, be juftified in pronouncing 
that a fee may be limited on a fee by a flirren- 
der of copyholds, even though flieh do6lrine bc 
advanced by Mr. Fearne^ 

That a fee cannot bc limited on a fee by 
a common law conveyance is not necefTary to 
be proved : it is acknowledged. And furely if 
a furrender of copyhold lands is to be conflrucd 
as a common law conveyance, it mufl foUow, 
as an inevitable confequence, that a fee cannot 
be limited on a fee by a furrender : for if a fcc 
can be limited on a fee by a furrendef , than a 
forrender cannot be conflrued as a conveyance 
at common law. 

And, on the fame principle, if an eflate for 
life or of inheritance cannot be created to com- 
xattiCG in futuro by a common law conveyance, 
, and a furrender of copyholds ought to be con- 
firued as fuch conveyance at common law 
©ught to be conflrued, than an eflate for life or 
; of 
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of inheritance cannot bc created to commence, 
in futurö by a furrender of Copyholds. If we 
acknowledgc the premifes we muft ilot deny 
the conclufion. 

The protra6lion of the legal feefo ingeriioufly! 
and forcibly urged by ßaron Gilbert ^ is a ftrong • 
additional argument againft the do£irine. And,, 
although the freehold of lands held by copy re« 
mains in the lord, yet, as the copyholder is to 
affert his right againft ftrangcrs by piain t in 
the nature öf the leveral writs at common law 
in real aftions, and as at common law, with 
refpe6l to freeholds, there muft have been a 
tenant tigainft whom the perfbn having right 
Bfiight fue his prcecipe^ fö there muft, with 
re^eft to copyhoJds, bc a tenant againft whom. 
tö profecute his plaint {g). Hence too does it 
feem incvitably to foHow that, by a lurrender 
of copyholds, an eftatc for Irfe or of inherit- 
ance cannot poffibly bc io created to commencc 
h futurö. 

Add to all this that the inconvenience which 
may arife to individuals by a ftrift adherence to 
the rutes and principles of the common law in 
thefe eafes (though the adherence to ^cneral 
rules^and principles abundantly compenlates for 
individual inconvenience,) yet fuch inconve- 
nience may be ealily avoided by furrendering to 
., ^ > 

. Kg) See ante p, 193.4. 

r the 
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the ufc of a will in the one cafe, and by limiting 
cxprefsly the requifite particular eftate to thc 
liirrenderor in the other. 

An exectttory If, indecd, a flirrender be made to the ufe of 
Setted bywiu. a wtll^ an executory or future intereft may bc 
created in copyholds (Ji) equally as in free* 
The queftion would then be oa the cönftruc- 
tion of a will^ and not on the conftruftion of 
a für r ender. 

Of transfcrring Qur ncxt enquiry IS into the modcs of trans- 
contingcntor femng or barring a remainder^or executory m- 
wrcft.'"*^^ '"' tereft in Copyhöld premifes. 



*— of vefted re- 
nainden* 



And as to the transfer of -y^^^remainders wc 
have älready feen that the remainder-man, being 
in the fcifin, may lurrendef ' his rcmainder into 
the hands of the lord to the ufe of another, 
equally as if it were an eftate in pofleffion (/). 

But a perfon having only a contingent rc« 
mainder or an executory intereft is not in the 
feifin; and, confequently,has iiothing whichcan 
be the fubjeft of a flirrender. And as it feems 
now to be fcttled that a furrender cannot operatc 



{h) See the cafes of Edwards Ic Hammondy fFekock & 
Hammond^ Brian & Cawfert^ and Taylor & Taylor^ before 
cited. p. 204-5, 

(/) Jnte eh. 3, Oi Surrenders, p. 58. - 
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by eftoppel (>f), it foUows that a flirrender can- Eftoppci. 
not, at law, be a bar to fuch contingent or exe- 
cutofy intereft. 

But as a confeqtience of this very circumftance i^«^»^«» ^^^ 
(/. e. their not being in the feifin or tenancy,) 
luch contingent or executory intereft may, it 
ihould feem, from the very nature of the thihg, 
be transferred or barred by other modes of con- 
veyance, in cafes where the intereft wo'uld be 
tranftniffible or barrable had the eftate been free- 
hol^. For the perfon enHtled to the contingent 
or executory intereft would not become tenant 
to the lord tili it adually feil into poffeflion. — 
Whatever i5 defcendible is faid to be the fub- 
je6l of devife (/) : now if fuch a contingent or 
executory intereft in copyholds be defcendible, 
and yet not the fubjeft of a flirrender, it furely 
would foUow that it might be dcvifed without ) 
a flirrender; for otherwife a copyhold intereft ' 
would be rendered inalienable in cafes where a ' 
freehold intereft of the fame nature might be I 
transferred; though no prejudice could accrue j 
to others by reafon of the alienation. An equity 
in copyholds is certainly devifable without the 



(*) See 2 Bro. Ch. Ca, ^386. Compton & CoUtnfon. 1 Vef. 
230. Taylor v. Philipe. 3 Durnf, & Eaß^ 365. Go^dtitle v. 
Morfe. 

(/) See Dougl 717. and the cafe of Joms^ lä al v. Roc 
LeJJie ofPcrry, 3 Durnf. Sc Eaß, 88. ' 

p 2 interven- 



ilitorventioa qf a furrcndcr (m); hecaufe tkc ttf# 
nancy is not afFe<äed by fuch devife: and a$ 
fuch equity could not bc furrendered, it could 
not be dcvifcd at all if it could not be devifed 
vitbüut a fiirrender. An cxecutory intereft^ . 
tiuureforc, of copyholds not being Xht fubjeft of 
st furrendcr, may furely be devifed if fuch exc- 
QUtory intereft would have been devifablc häd it 
been of frcehold property (»). 

Äeieafe,coii. Agaiu j it ßiould feem that fuch intereft rnay 
*' be extinguifiied by releafe ; or bound in equity 
\>y a contra6l or agreement for a valuable con- 
fiderätion (0). 

w *hJai«°^ Copyholds. are equally fubjeft to trufts (^) as 1 



frecholds, but they are not within the ftatute of 
ufes (j'). The perfon having the legal cftate is 
tenant to the lord; the truft, therefore^ may be 
createä^ modelied, transferred^ or deftroyed, 
without his concurrcnce. 



{m) S€t aiUi.ch*,^^ Ofa Surrender, p. 60. 124. 

(n) See i ilen. Biackß. 341, in Compur^ v. CoUinfon^ 
whcrc it is, faid— ** Thie modes of convcying frcehold and 
Gopyhold cftatcs are difFercnt, but therfe is furely a fair 
argument from analogy, that a copyhold cftate tranfnüffible 
ü^r the faule circumfUnces as a frcehold«.. Ihould be go-^ 
Tcrncd by the faine rulca.?'* y 

{0) See Fearni's Exeeutory Devi/es^ 58. &c. 522. &c. 

ip) See jfüyn's Rep. 14.^ ThtKin^y. H^amL 2 Vef. 63%. 
tTinton V. Hinton. *•** 

^g) Cm Car. 44. 2 Fef. 257- 

If 
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If a copy holder ehter into «n ägreement for- 
iale of his copyhold he (hall ht confidered as ia 
truftee fbr thc purchäfer; and (hall bc com- 
pelled if living, or his heir if he die^ to furren- 
der according to the contraÖ (r). 

And as the cuftom of the maßor cah attach 
only on the legal eftate, a Hmitatiön may fbme-' 
times be made of the truft which perhaps thc 
cuftom would not allow of the legal intcreft ; 
thus we havc (een that an eftate tail tnäy Ue 
created in equity where it might not, perhaps, 
be permitted at law (j). 

If a truft be thus exprefsly declated it is prur i>eci«mi«ii«i 
dent to have the dcclaration enrolled in the "^^ 
books of the manor, that it niay be preferved ; 
and in ordcr to avoid fraud, The lord too, by 
confenting to the truft would be bound by it, 
and not be permitted to clalm ägainft fiich.his 
own aß (/). In (bme inftances a fcparatc 
deed will be necefTary to declare fuch trufls ; as 
in the caie ofacharity; when the declaration 
(hould be by deed inrolled in Chancery pur* 
fuant to the ftatute (u). But it is better, if cir* 
cumftances will permit, to have the trufts 
declared in the (iirrenderj and fo entered on the 
Court roUs. 

(f) 2 VeJ. 631. Hinion v. HintOM. 
{s) See ante cA. 4. Of Entail|»/|. 159, 
(/) See I >7?. BlackJ. Rep. ifj. 

(w) 9 Geo. 2. f, 36. / I. jfttcrney General y. L^rd fVey^ 
fiMh & al. Lincoln' s Inn HalL Hill. 16 G#0. a. 1743. 

\ P 3 Bl^t 
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Xmpiication. ß^jt a tfuft IS frequeiitly iniplied, or raifed in 

equity, when no ; exprels deplaration is made : 
as whcrc a copyhold is grantcd to A. B. and 
C and the whole confideration n?.oney be paid 
bv-^f-, B. and C Ihall be regarded as truftees for 
,A. (w) though the prefumption of their being fb 
may, indeed^like all other.prefumptions, be re- 
butted, even by parol evidenee {x\ 

But if the ceßui quc vic or perfons having the 
legal eftate be the c/iild or children of the perfon 
paying the confideration money, the pre- 
iumption will be changed in favour of fuch child 
or children for whom the parent was morally 
obligated to provide, and the purchafe (hall be 
conßdered as an advancement or provifion for 
them (^): but iiich Obligation cannotextend to 
a nephew or niece {%). 

And as the doftrine relative to trufts of this 

kind appears fettled on very rational grounds 

, .^ by the cafes of Dyer & jDy^r, and^ Goodright d. 

LangficldY. Hodges^ (in which the former cafes 

were fuUy confidered), and as they are not yet 



(w) Cafe of Dyer v. Dyer. in Scac'c, Nov. 1 788. poß. />. 2 16- 

(.v) Cafe of Goodright i. Langfield v. Hodges^ in B. R, 
on a fpecial verdiö, po/i p. 227. 

(y) Dyer v. Dyer. — And Mr. Fearnew^^ of opinion that 
fuch prefumption would extend to natural child^rcn. 
Poßhum, IVoiks, 327. 

(2) GoodvJright d. Langßeldw. Hodges. poß.p. 227. 

extant 
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cxtant in print they will be given *t large* at 
the end of this chaptcr. 

If acopyhold be furrendered on condition, by f^^^^l^^'' 
way of mortgage, and the condition be brokcn, 
yet the equity of redemption fhall foUow the 
defcent of the legal cftate : thus if the cppyhold 
were in borough Englifh, the equity would go to 
the youngeft fon ; or iPft were in gavelkind, 
to all the fbns equally (ä). 

And it is the fame as to refulting trufts : as Rcfuiüngtruft. 
in the cafe of an und.ifpofed refidue ; the por- 
tion undifpofed of Ihall refult as in freeholds 

. So the truft of an eftate pou'/'autre vie o£ ^^^'^P^^'^'' 
copyholds (hall go to the cxecutors or ad- 
miniftrators, as if it had been of the freehold 
eftate (c). 

But a diftinöion has been made with refpeft 
to trufts executed and executory : for in the 
cxecution of the latter, the Court will be guided 
by the rules of the common law : as in the cale 
ofan executory truft for the heirs of the body 
of a perfbn, in gavelkind lands the Court will 
decree an eftate to the eldeft fon and the heirs 

(ö) 2 ^eß 304. Fawcett v. Lowtker, and ante p, 120. 

(b) See antep. 95. Of Snrrendcrs. and fcc Goodright 
d. Lan field V. Hodges, poß, ^.227. 

{c) 2 Vcm, 264. Rundle v. Rundle^ J^nd the cafe of 
Qofidright d^ Lang field v. Hodges. poß. 

p 4 of 
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q£Jiis body» with xemauider to tbe fecond fbn 
and the heirs o/ his body, &c. and not accord* 
ing to the cuftom of gavelkind (d). And fo 
alib in the cafe qf -borough Englifli lands ; the 
heir at common law (hall take the benefit ßf 
the execu^ory trufl (^J. 

If a tmft be created of a copyhold, and the 
\( truftce die without hc^r^; fo that the lands ef. 
chcat, the lord fhall not be fubjeft to the tr\ift, 
bütfhall have the lands difcharged of it (/). 



{(fj 5ee I Jltt. 607. Roberts v. Dbcu^U. 

{e) Starkey v. Starkey^ in Scacc. cited 7 j5tff. ^iJr, Üfcs 
and Trufts, (H) />. 179-80. GiviilMs Ed. 

(/) See I Stra. 454. an<l i y»/?. Blackß, Rep. 166-7. 
Bur^eßy* fVheate, 



Bcfore Lord 
Chief Baron 
-Eyr^, Baron 



Cafe of DYER v. DY'm^ m Scucc. 



IN i7^7- certain copyhold premifes, boWen 
of the n>anor of Heyteßury in the coynty oif 
^^°^^*^>' ^/7/j, were granted by the lord accord«^ tö 
abd a7.'i788. ^he cuftopi of that manor, to Symon Dyer^ (the 
plaint.ff 's father, and Mary bis wife and tke de- 
fendant William (^his other fon), to take in fuc- 
^ ceffion fortheir lives and to theloi^geft liverof 
them. The purchafe money was paid by Symon 
X>y^r the father; he furvived bis wife, and 

lived 
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Kved miül 1^85, and then died, having made 
his will and tKer^y devifed all his intcreft in 
tbo copyhold premifes (amoag others) to (ho^ 
platfrtiff, his ypungeft fon. 

The pref^nt bill ftated thefe circumftanceg 
and iniiftcd that the whole purchafe money 
^)eing paid by the father, although by the form 
of the grant the wife and the defendant had tbo 
legal intereft in the premifes for their lives, in 
fucceffion, yet, in a Court of Equity, thefe wcve 
but truftees for the fathcr : aod the bill, thefe** 
fore, prayed that the plaintifFi as devifce of tber 
fatber, migbt be quieted in the poffeffiön of the 
premifes duriag the lifo of the defendant. 

The defendaftt infifted that the infertion df 
his name in the grant operated as an advance* 
ment to bim from his father, to the extent of 
the legal intereft thereby given him* And this 
was the whole queftion in the cafe. 

The LorJ Chiff Baron^ after dircä:itig the 
caufe to ftand over for a few days^ deüvcred the 
' jinjgm/ent of the Court as foUows* 

The queftion betwcen the paities ia this caufe 
is, whether the defendant is to fee confidered as 
a tniftec for his father in refpeä: of his fuccöt 
fion to tke kgaji int^er eft of the copyhold premi- 
fes in queftion ? And whether the plaintifF, as 
reprefentative of the father, is now entitlcd to 
the benefit of tl»t triÄ. I intimaited my opinion 

of 
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of ihe queftion on thc hearlag öf thc caulc ; and 
I then, indeed, entertamed very little doubt upon 
this rule of a Court ofEquitjas. applied tö this 
fubjeft ; but as {o many cafes have beeii cited, 
ferne of which are not in print, we thought it 
eoavenient to take' an opportunity of looking 
more £ully into therh in order that the ground of 
our decifion may be put in as clear a light as 
ppfpble.; efpccially in a cafe in Avhich fb great il 
a ditference of opinion feems to have prevaijed 
at the bar. And I have met with a cafe in 
Jt»«^''' addition to thofe cited which is that oi Rumbold 
y^ Ruf/ibold^ on 2bth Jlpril 1761. The clear 
refylt of all the cafes, without a fingle exception, 
is that the truft of a legal eftate, whether free- 
hold, copyhold, or leafehold ; whether taken in 
the nan>e^ of the purchafbr and others jointly^ 
or in the names of others without that öf the 
purchafor; whether in one name or feveräl; 
^vhfth^rjointly or fucceffive^ refults to the man 
who advances the purchafe mo^ey. This is a 
general polition fupported by all the cafes ; and 
thef e is nothing to cQntradi6l it ; and it goes on 
4 ftriö jinalogy to the rule of the common law, 
that where a feofFment is imade, without a con- 
fideration, the ufe refults to the feofFor. It is 
the eftäbliflied doftrine ( f a Court of Equity that 
this refulting tnift may be rebutted by circum- 
flances in evidence, The cafes go one fiep fur- 
ther, and prove that thc circumftance of one or 
more cf the nominees being a child or children 
of the purchafor is to qperate by rebutting thc 
refulting truft ; and it has becn determined in 

fo' 



REM AINDERS, &c. 319 

(b many cafes that the nominee, being a childi 
it Ihall have fuch Operation as a circumflance of 
cvtdcnce^ that we Ihould be difturbing land- 
marks if we iüfFered eithcr of thofe propofitions 
to be called in queftion, namely, that, fuch cir- 
cumftance fhall rebut the refulting tryfl:, and 
that it Ihall do fo as a circumflance of evidence. \ 

I think it would have been a more limple doc- 
trine, if the children had been coniidered as pur- 
chalörs for a valuable coniideration. Natural, 
love and afFe61ion raifed an ufe at common law: 
fiirely then it will rebut a truft refulting to the 
father. This w^y of confidering it would have 
fhut out all the circumflance of evidence which 
have found their way into many of the cafes, 
and would have prevented. fome very nice dif- 
tinflions and not very eafy to be underftood. 
Confidering it as a circumflance of evidence, 
there mufl be, of courfe, evidence admitted on 
the other fide. Thus it was refolved into a 
queflion of intent ; which was getting into z, 
very wide fea, without very certain guides. In 
the mofl fimple cafe of all, which is that of a 
father purchafing in the name of his Ion, it is 
faid, that this Ihews that the father intended an 
advancemcnt^ and therefore the refulting truft 
is rebutted; but then a circumflance is added to 
this, namely that the fon happened to be provi- 
ded. for. Then the queftion is, did the father 
intend to advance a fon already provided for? 
LiOrd Nottingham coüld not get over this ; and 
he ruled that in fuch a cafe, the refulting truft: 
v^^as not rebutted : And in Pole v. Pole^ in ^^u v. ^^u. 

Vefey, 
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Fefcyj TLi^rdHardwtcke thought fb too. As yct 
the rule in a Court of Equity, a.^ ^ecognissed ia 
öther cafes, is, that thc father is the onjy judge, 
as to the quantüm of a fon's provifioii : and tnis 
diftinftion,therefort,of a lon'sbeing provided for 
or iiüt, is not very^iblidly taken ar imifoniily ad- 
hcred to. It is then faid, that, a purchale m 
the namc of a Ion is a primäfacie advancement 
(and indeed it was difficult to pnt it in any 
' otherway). In fome bf the cafes ibme cir^ 
cumftances have appearqd which go pretty 
inuch againft that prelumption ; as where the 
father has entered and kept poffeffion 9nd taken 
die rents ; or where he has furrendered or de-, 
vifed thc cftate ; or wherc^ the fon has given 
receipts in the name of the father. The 
anfwer givcn is that the "father took the rents asi 
guafdian of his fon : now woiild the Court fnA 
t^in a bill by the fon againft the father for thefei 
rents ? I ihould think it prctty difficolt to fuc-« 
ceed in fuch a bili, As to th? f\jrrender and de* 
vife it is anfwered, that thefe are lubfequettt 
36h ; whcreas the intention of the father in 
t^king the purchafe in the fon's name muft bö 
proved by concomitant a6ls : yet thefe are pret^ 
ty ftrong afts of ownerfhip, and aflert the right, 
and coincide with the poffeflion and enjoymcnt, 
As to the fon*s giving receipts in the name öf 
the father, it is faid that the fon, being under 
age, could not give receipts in any othcr man* 
j^ier. But, I own, this reafoning does not fatisfy 
me.' In the more complicated cafes where th^ 
life of the fon is one of the live.s to t«ke in 

• fiicceffion. 
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Itip eeflion, other diftinftions are takcH* If the 
Ctiftom of the maaor be that tlie firft taker 
might furrender the whole leale, that (hall 
make the other leflees tniftees for hinn t but this 
cuftoih operates on the legal eÄate, and not on 
the equitable intereft ; and, thefefore, this is not 
a very folid argument. When the leffees are 
to t^k&fucceßvCy it is (aid, that, as the father 
cannot take the whole in his own name but 
muft infert other nam^s in the leafe^ then the 
children fhall be truftees for the father ; and to 
be füre, as the circumftance of a child being 
the nominee is not decißve the other way, there 
is a great deal of weight in this obfervation.^ 
There may be very many prudenti^l reafonsf 
for putting in the life of a child in preference 
to that of any other perfön ; and if, in that cafe^ 
it is to be colköed frop circumftances whether 
aa advancement was meant it will be difficult 
to find fuch as will fupport that idea* To be? 
flire, taking the eflate in the name of the child 
which the father might have takcn in his own^^ 
affords a ftrong argument of fuch an intent ; 
but where the eftate muft neceffarüy be takea 
to lives in fucceffion the inference is very dif- 
ferent. Thefe are the diflStulties which occur 
from confidering the purchafe in the fon's name 
as a circumftance of cvidence only. Now if it 
Urere once l^id down that the fon was to bc 
taken as a purchalbr for a valuable confidera- 
tion, all tiieie matters of preflimptioa would bc- 
avoided« 

It 
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Dkkinfin V. It muft bc admittcd that the cafe of Dickinfofi 

V. Shaw is a cafe. very ftrong to fupport the 
prcfent plaintifF's claim. That came on in 
Chancery on 2 ad May 1770. A copy hold was 
• granted to three lives, to take in fucceflion ; the 
father, fon and daughter. The father paid the 
fine ; there was no cuftom ftated. The queftion 
was, whether the daughter and her hufband 
were truftees during the life of the Ion, who 
furvived the father? At the time of the pur- 
chafe, the fon was nine, the daughter {Gvtn 
yeärs old. It appeared that the father had 
leafed tlie premifes from three years to three 
years to the extent of nine years. On this 
cale Lords Commiflioners Smythe and Aflon 
were of opinion that, as the father had paid the 
purchafe money, the childrcn were truftees for 
him. To the note I haVe of this cafe it is 
added that this dete/mination was contrary 
to the general opinion of the bar; and alfb 
to a cafe of Taylor v. Alßon^ in this Court. 
In Dickinfon v. Shaw there was ibme little evi- 
dence to aflift the idea of its being a truft, 
namely, *that of the leafes mäde by the father. 
If that made an ingredient in the determina- 
tion, then that cafe is not quite in point to the 
prefent; but I rather think that the meaning of 
the Court was that the burthen of proof lay on 
the child ; and that the cafes which went the 
other way were only thofe in which the eftate 
was entirely purchafed in the name of the 
children. If fo, they certainly were not quite 
corireft in that idea; for there had been cafes in 

which 
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whick the eftates had becn taken in the names 
of the father and fbn. I have been favourcd 
with a note of Rumbold v. Rumbold, before Lord ^^""^^ ^* 
Keepfer Henhy on 2oth April 1761; where a 
copyhold was taken for three lives in fucceffion, 
the father and t wo fons;'the father paid the 
fine; and the cuftom was that the firft taker 
might diipofe of the whole eftate : (and his lord- 
Ihip then ftated the cafc fuUy.) Now thiscafe 
does . not aniöunt to more than an opinion of 
Lprd Keeper Henleyi but he agreed with me 
in confideringa child as ^ purchafer for good 
confideration of an eftate bought by the father 
in his name; though a truft would refult^as 
againft a ftranger. It has been fuppofed that 
the cafe of Taylor v. Alfion in this Court de- Taykry. Ai/hn^ 
med the autbprity oiDickinfon v. Shaw. That 
ciit was held before Lord Chief Baron Smythe^ 
myfelf^ and Mr. Baron Burland^ and was the 
, cafp of an micle purchafing in the names of 
himfelf and a nephew and niece. — It was de- 
cided in favour of the nephew and niece; not 
linder any general idea of their taking as rela- 
tions, but on the refult of much parol evidence 
which was adijiitted on both fides; and the 
equity on the fide of the nominees was thought 
to predominate. Lord Kcnyon .was in that 
caufe: and his argument went fblcly on the 
weighc of the parol evidence, Indeed, as far as 
the circumftance of the firft takers right to 
furrender, it was a ftrong cafe in favour of a 
truft. However, we detcrnained the other on 

the 
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the p2ktoV eyJ4(9QfieA That cafe thcrefore is- not 
materiaL 

JMwiU'f. Another cafe haa been mßtitwMA whk!b i$ 

not in print, and which was thou^ to be ma« 
terially applicable to this: thatt of Bed^$ll v; 
Froomej beforc Sir Themas &ewdl\ but thsrt 
was materially diftingiiiihable fronv üie prefeßt* 
As f|^r as tbc general doärine weilt, it went 
againft the opinionTof the Löfds Comaviffioners* 
His honor there hcld ÜKit the copyhoMs werc 
part of the teftatof^s perfonal eftate; fortbat it 
wa» not a purcbafe in the name of the^ckugbter ; 
Ihe was not to htew^e the legal eftate; it was 
only a contrad to add* the daxighters life m a 
new leafer to be- granted to the father hämfdß 
There could be no queftion; and b*^ being a 
truftee> it was a frechold in hirö for hid daiigh^ 
ters life, but ii> the cafes o» tbö argument Ms 
honer ftated the common prin^i{>ks m applied 
tothe prefent cafe; and, indeedv by fa^ng that, 
asbetween father and child, the natural: /f^ 
fumptimviz^ that a. provifion was meant. Tbc 
anonymus cafe in 2 Fr^^/^^s^rt corröfponds very 
ißuch witb the do6brine laid döwn by Sit Tkomas 
S^wei/; and it obüervcs that an advattcement to 
, a- child is confidercd' as dowe for a- valuable con^ 
fideratioü, not onlya^iuifl! the father büt agairtft 
i^<2Mrv. creditors. Kingcitmc v. Bfi(%ei is a Srong 
" ^*^* cafe to thi& pi>klt, that is; the väluafbfe natüre of 

the confidcration arifing as a< pitevifiön mäde fot 
a^ wife or for a^ child : föp thcfrö the qöeftioa' was 
apinft creditors. 

Ido 



läö not find that therc arc in point mare 
than thfce cafes which rcfpeÄ copyholds where 
Ae graut is to i^kjtfucceßve : Rundte v. Rundie Rundu v. ittt». 
2 ^r;f. 264. which was a cäfe perfe6Hy clear. '^''' 
Si^^rV. Dreküj i P. Wms. 781. where the ^««^«rv.zvw 
purchafe Wasi partly with the wife*$ money: 
änd ÄWT/Ä V. Baker ^ i ^/^* 385. Where the ge* smth^.Mähr. 
neräl dqftine as applied to ftrangers was re- 
feognized; but the caife turned oh ä queftion 
Whcther the intereft was well devifed* Theref» 
fore, as far as rcfpedte the patticular cafe, 
JDkkinßn v. Shaw is the only cafe quite in Dkkinfiny. 
point} and there the qtieftion is whether that **^* 
Cäfe is tö fee abidcd by ? With ^eat reverence 
to the memory of thofe two )udges who decided 
it, we thiiikthat cafe cannot be foUowöd; that - 
it has not ftood the teft of time ot the opiniott 
öf leatned men: and Lord Kenyon has cettainly 
ititimated his opinion againft it. On exämina- 
tion of its pfinciples, tney feem to reft on tob 
rutrrow a foundation; namely, that the in- 
ferttnce of a piovifion foeing intended did not 
arife becaüfe the purchafe cöuld not hiave been 
tak«n whöUy in the flamc öf the purchctfers 
this we think is not fufficient to turn the pro- 
fumption againft the child. If it is meant to 
be a tnift, the purchafer muft Ihew that in- 
tention by a declaration oftruft : and we dö not 
think it right to doubt whether an ^ftate in 
fucceffion is to be confidered as an adväncement^ 
when a moiety of an eftate in poflcflion cer- 
tainly would be fo. If we were tp enter into 
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all the rcafons that might poffibly influence die 
mind of the purchaife'r, various reafons might^ 
perhaps occur in eyery cafe upoh which it might 
be argued that an advanccment was not iti- 
tcnded. And I own it is not a very prudeftt 
condu6l of a man juft married to tye up his 
property for one child, and precludc himfelf 
from providing för the reft of nis family: but 
this applies equally in cafe of a purchafe in the 
name of a child only : yet that cafe is admitted 
to bc an advancemcnt; indeed, if any thing, 
the latter cafe is rather the ftrongeft ; for therc 
it muft be confined to one child only. We 
think, thercfore, that thefe reafons partake of 
too grcat a degree of refinement, and (hould. not 
prevail againft a rule of property which is fo 
well eflablifhed as to become a land-mark, and 
which, whcther right or wrong, ihould be car- 
ricd throughout. 

. This bill muft, thcreforc, be difmifled; but 
aftcr ftating that, the only cafe in pöint on the 
fubj^ft is. againft oyr pjefent opinion, it cer* 
tainly will bc proper to difinifs it without 
coßs. . , : 



f . r 
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GOODRIGHT on the Demife of LANG- lüti-King.. 

Bcncb 9n a 

FIELD V. HODGES. ff^ '«««*• 

THE lord of the manor of Sutton in Somer^ 
fetßirCj by his fteward, granted the re- 
verfiori of an eftate, held by copy of the faid 
manor, and then in the poffeffion of Elizabeth 
Baynton^ widow, to her Ion, William Bayntony 
woA Silveßer Langßeld; ,To have and tx> hold 
the fame to them for their liyes and the lifc of 
the longer liver of them, in fucceffion, imme- » 
diätely after the death of Elizabeth Baynton. — 
William Baynton paid the fine, and held during 
his lifc* Üpon his death, Hodgesy his next of 
kin and adminiftrator, entered; upon whom the 
leflbr of the plaintifF entered. ^ 

This cauie was argued at the county aflizes 
before IVir. Juftice Aflihurß. On the part of 
the plaintifF/^rö/ evidence was ofFered to prove 
that it was the leflee William Baynton^ intent at 
the time of taking the leafe that after his de- 
ceafe the cftate (hould go to Langfield. But 
Mr. Juftice Aflihurß öbjefted to the competency 
of the evidence; and thereupon the Jury found 
their verdi6l fubjed to the opinion ot the Court 
of King'sBench. 

Lord Mansßeid delivered the opinion of the 
Court: ^ 

0,2 The 
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The queftion is whcther it (hould be deemed 
a rcfulting truft fof Silvefier Langfield. This 
may be divided into two points : Whethcr the 
evidence ought to be received; and whcther, 
if reccived, it is fxißicieirt to rcbut the relbltiag 
truft. 

As to the firft ; it is always prefiimed by the 
Court that whoever pays the fine takes for hi* 
own ufe and bcnefit, and does not mean to 
ferve the others, who are mere aoroinees to 
giye him a$ large an eftate as by the rules of 
the manor he can have, and as his perfonal 
eftate is diminifhed by the paymeat of the 
fine-money, his, perfbual reprcientative (r) is 
entitled to ^he ^dvantage refulting from thence» 
The cafes are contradiäory ;. perhaps inaccu- 
rately reported. But I can remcmbcr that in 
^^ov^mber 1752, yf. havin^ renewed, by adding 
tvv^o new lives who were dire6led to take ia 
fucceflion, they claimed; but the Cotift decreed 
it to be a refulting truft for his perfonal repre- 
fentative. Othervyife in the cafe of a ton; 
where the father's rencwal is fuppofed to be 
for his advancement (df). This diftinftion is 
not within the ftatute of frauds, becaufe it 
arifes by impHcation of l^w. Yet, though it 
arifes by implication of law, it may bc.rebutted ; 
and it'is certain that parol evidence may id- 



?T^r 



(r) RundU v. Runile^ ante p, aif» 

way$ 



REMAINDERS, &c. «29 

ways rebut an equitable prdumption/ See 
I Fern. 366; Ji. purchafed in B*s name, 
and it was admitted by the Mafter of the 
Rolls that hc might bc permitted to prove that 
he purchafed for^ his own ufe and benefit, and 
fb raife a refiilting traft fbr himfelf, but^ that 
the proofe muft be ftrong; which not being the 
cafe, j9. was nonfuited. Sectindfy^ Here they 
arc a$ ftrong as poflible. It muft firft be re- 
marked that Baynton had himfelf permitted. 
the }egal cftate to be in his nephew aftoi^ his 
death ; the parol evidence ma!kes it mqft dear 
that hc did fo intentionallv« The firft witne& 
depofed that Baynton always faid that he in* 
tended it for Langßeld after his death, as fbon 
as it came to band; that he woidd give it to 
Langfield\ and that he had purchafed it for 
Langßeld. The fecond witnels depofe^, that 
he faid he intended it for Langßeldi that after 
Mrs* Baynton' $ death it was to be Langße/d^s; 
that fuch was his conftant difcourfe Yrom the 
time of his purchafe to the time of his death. 
The evidence, therefore, is füll for the plaintü^ 
'?i:üd is admiflible evidence. 

Therefore let the pa^ea be delivered tb 
theplaintifF: 
t 

By Mansß^/d, Aßm and WiUes. 
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latredtiAtoii. 



Ko one could 
be placcd in the 
tenancy with- 



out thc confcnt ^^^ /I».^ *» 



0/ ADMISSION, 

WE have alrcady fcen that fis thc king-i 
dorn was divided into manors, fo each 
manor was fubdivided into inferior tenancies. 
Each tenement was holden of the immediatc 
lord and regarded as his gift. Hence no perfbii 
coujd be placed in his tenancy without his 



of the lord. 



The lord took 

Sf;:^"c7w« confideration 

vactnt. 



FroeUmatiott 
for thc claim- 
ant to be ad- 
viittcd. 



As the feveral tenements werc granted in 
of certain returns and fervices, 
the lord refumed the pofTeffion whenever there 
ceafed to be a tenant to perform them. On 
the death of a tenant, therefore, the lands rc«. 
turned to the lord and became the fubjeft of a 
new grant. 

In after times, when the grant was extended 
to the heirs of the tenant, the renewal became 
.a matter of right. But ftil], on the death of 
the anceftor, the lord was entitled bo enter and 
refume the pofTeffion. The heir raight be at 
a diftance, or unable to aflert his claim. Be* 
fides, it would frequently happen that thc fiic- 
ceffion was the objeft of difpute. In each cafe 
the lord was entitled to the poffeffion of thc 
lands. If a (Jlaimant appearcd, the lord had a 

right' 
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rigfat to be fatisfied that his title was legitimate ; 
and that there was an adual tenant to perform 
the fervicqs and to render the rftturns. If jponc 
appegtred, none had aright but himfelf; and as 
the confideration of his gift had failed, he was 
juftified in refUming the lands.. 

When a tenant, thereforc, died, proclama- 
tion was mäde in the Court of the manor för 
the heir to make his claim. If he.did not.ap- 
pear at the third proclamation (which^ accord- 
ing to the feudal law, was to be made within 
a certain number of days(^),) the lord took the 
pofleffion. If the heir afterwards . appeared 
within the year, the polTeffion was reftored to 
hkn j if he did not, he lofl his fcud. 

' By thelaws of E;i^AzW, however, th* heirof EnttywUhout 
«L freeholderwas enabled, from vcryancient days^ procUmition. 
(/), to entcr on the lands without this formal 
procefs ; and only payed his relief to the lord. R«iief. 
Which relief, as to the tenant in fbccagc, was, 
hy 3, Isiw of fn//iam the Conqueror (i), fixcd 
at a year's rent,and, in faÖ, feems to nave been 
nomorc than accounting to the lord for the 
profits ofthat year which he might, linder cer- 



(i), See fFright'i Ten. 197. ^N. (i). fFatk. N. C. to GiA 
Ten. 442. 

(i) LI. Hen. 2. c{^. 70. See Seid. Jan. 4ngL B. 2. c^ 17» 
(k) LL GuL cafi. 40/ Seid. Eadm. SpiciL (^ KelA. Norm. 
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tain "circuq^iUaces, have retained tbo Uaäs 

rrimerfeifin. With tcfyc^j howcvcr, to londs Hold immur 
diatply of theking, thfe anqient rules were ri-r 
gouroufly preferved. The hcir could ijpt enter 
without fuiiig his livery. And though iuch 
livcry w.a& fued out immediately yet tbc king 
was entitled to. thc year's profirs (/»)• 

In ScQtlandj to this day, the heir ha& the feifin 
givcn him of whomever he holds («)• 

Admiffion of " And» with refpeft to copyholds, thc ceremo-. 

STpJh^idL! , ^ics of thc feudal times muft yet be pl^fet-ved. 
As the copyholder held only at will, the 
tenancy muft neceffarily havi? ccafed on his 
death : however^ \i the copyholder has ao eftatc 
to himlelf aiid his heirs^ the lord caanot defeat 
thc claim. 

t^a'S"*/^ When a copyholder, thcreforc, dies^hU death 
death, . is prcfcntcd by the homage atthe n€;xt Court ; 

and proclaraatiou is macie for the heir to claim. 

Which preieotwe^it and proclamation are thu5 

Entry «f pre- ^ Also Af THIS CouRT thc faid homagc prc- 
founciu. ^^^^^ thatfmce the laft Court j1. B. o(&c. dicd 



(/) See fFatk. N. L to Gilt. Ten. 
(m) See 2 BI. Com. 66. cA, 5. 

(«) Scc-Dalrjmp. F. P* c. 6. / 3. p. 2,4^. i^c. 

fcized 
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. &ksed of dH ths^t mejptuage, ^r. which he held 

' tohim and bis heirs^ by cppj of couit roU, at 

^he will of the lord, accordihg to the cuftpm of 

this manor : IVhereupan there happened to the 

. lord for an heriot, ©"fy- ydnd jhefatd homage 

further prefentedy That J?. j?. i% the pply fon and 

puftopiary heir of the iaid A. B. 

Wheäevpon proclamation was duly made -r^pwchmi. 
at the fame Court, for the la^d i?. B. to come m heir i^ luiowi^, 
^god Jt>e admitt^d to the faid mefluage, &c. as 
bis üigbt and inberitance ; as in luch cafes is 
ufed ai^d accuftomcd mithin the manor aiorc* 

If the l^ir be not known, it mnö: be fo pr«- 
fented; thus, 

?* But who is the ncxt heir to the premifes r^tUatmm, 
aforeikid, is to the fakl botnage not known." 

And the proclamation will then runs 

f* For any pcrfon or peifons having right to Sä^JS^S 
|he laid prcmil«?, to claim the fame, and be ad- J^^™* 
mittfd thercto." "^ 

If the heir doe» not appcar ort proclamation, 
Jus default is retiorded : . 

♦* Whereupon the firff proclamation was ^^^ 
duly made at the Ikme Court for the faid B.B. «»rf««»- 
to come in and be admitted, &c, But he cam6 

not : 
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Farther prtK. 



Seifttie. 



JVovififlihby 
l^af'itr in cafe 
of infants and 
femu <9ocrL ] 
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not : Wherefore his dicfault was ■ rtcordted « 
and the fecohd proclamation 'will be maae at thc 
next Court." '■'''■ ' '• ' ' "• - " 

At the ncxt Court mäkc ' j^rthcr pfoclaitia- 
tion ; and enter it, . .^ /' 

" Alfo at this Cpurt the fecond proclaQiajtion 
was raäde, &c^^ ' . ," ' 

If no one comes on the tktrd proclamation 
the lord may feize, But uiilefs there be a fpe- 
eial cuftom, he can only-feize ^uoiefque (e?) ; ör 
tili the claim be made. And even if there be a 
cuftom, infants, fernes covert, perfbns non 
€omp05 or beyood the feas^ wöuld not be bourjd 

But, with refpe6l to infants and fernes covert 
entiled by defcent or by furrender to thc ule ef 
a will, it is provided by the ftatute ^Geo. 
c. 29. that no forfeiture (hall be incurrcÄ by 
reafon of their not Coming in to be admitted on 
fuch proclaiiiations, Btft that if (uch femes 
covert or infants do not come in to be admitted 
in perfon, or the former by their attornics 
(which they are thereby empowered to makc), 
br the laf tef by their guärdians, or, having no 
guardians, by their attörnies (which they may 



(öj See I L€V^,(>^.'y Ear^ of S^Ußury^s cafe. 3 Dtartf* 
iä Eüßt 164. Doe. A.Tarranttä al. v. Hcüier iä. ah 
, {p) Gilb. Ten. 230-1. 

appoint 
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mppoint by virtue of that aö), at one qf thc 
three then next Courts, the lord or fteward, oö 
due proclamätious, &c. may appoim fuch euar* 
dians or attorm^3 for the purpofe of adxAiflloii 

And, therefore, if one of feveral co-h^irs of a . 
copyholder be a ferne covcrt at the time of the • 

anceftor's death, and the lord feife the wholc 
cftate (in default of the heirs not Coming in tp 
be admitted, after three procl^tmatiöns,) with- 
out firft appointing an attorney for the ferne 
covert, according to the requifites pf the 
jftatute, 9 Geo. c. 29» a feifure of the whole 
eftate is irregulär; though it be not known to 
the lord that one of the heirs is a ferne ^ 
covert (r). 

If the heir, who is not otherwife privileged, Hei> withift 
be within the realm at the time of the firft pro- ll^eTf ^S^ST 
clamation made, and then go beyond the feas, 
he fhall be bound : and, on the other procla- 
mations bqing duly made, the lord may 
iciie (j). 



And it fhould feem that fuch heir (hall be 
bound, on prefentment and proclamations made, 
if he leave the kingdom after the defcent and 

(;) And fee poß^ 

/ {A 3 I>^nJ^ ^ Eaj^ 162. Dce d. Tarrant r. He/Iifr. 
{s) 8 C9. 100. *. 

before 



mtfketineof 
Uw4efccBt. 



before the firft proelamation ; Ibr &d pmnt cm 
'V^efe thefe cafes turn is^ w^ther, by intead» 
Wicnt of law, the höir couW hävc had notice of 
tfec tkfecnt and bis Obligation to ht admitted, 
or not ? And it feems t^iat the law will int^nd 
tbat hc had knowledgc, if he be within the 
re^fljnri ai? tfie tirjic öf bis aaccftor's deceafe: but 
^ ^t Ihould be apparent that Öie htir co«ld not 
hzv^ bccn infbrmed of -fuch event b^fore big 
'departürCj the Court would- relieve j äs iii fuch 
cafe tb5 prdtimption ör intendment of law 
would be rebutted. And it (hoüld Utm thät 
tfee Cöuit woüld be fatisfied even with flight 
gttmnds in ordcr to rebut fuch p^^qojption ; as 
forfeiturcs are not to be favpured, and the in- 
cfination would be rather fpr tliq benefit of th^ 
^cir ^t law (0^ 

troc^teatjöit y rty oa pre^jlamation being made for the heiy 

^!^ t<> come in, it is not necenary to fpecify the 

^ftartieuhr eßattrs of which the former tenant 

died^feiled, nor, in order tö feile^ ^o vxm^ th<; 

proclamatioiis viv^ ^jojce («), 

Kwtfirybe- . But it is abfolutcly nepeflary. In order. to warn 

uick^B.. rant the lord' in feifing, thät proclamatiort ^r 

made, on the regulär prefei^tn^eiu^ for tiU 



.(/) fFatk. N. CI. t» Gilb. 7>v.442. 

{u) See I Kib. »87. Lwrd Sßtißur/scMk. and 3 Durnf^ 
y Eaß, 164. N. {a). 

'• • ' prcfcntmcnt 
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prdentnxent and procli^rnation be a^ually made 
tfac hcir is .not obliged to claim («;). 

By fpecial cuftom proclatnation may be made "Prociamation 
for the furrenderee to come in and be admitted ; t^'bc ISbli^ 
(though, gencrally fpeaking» thc furrenderor 
continuing tenant tili the aftual admittance of 
the etßui que ufe^ the brd, having his tenant^ 
has nothihg to dp with the furrenderee and if 
he come not in» after three prockmations» the 
lord may feife* Yet if a copyhold be furren^ 
dered to a peribn for life, with remaindt^rs 
over ; and the particular tenant will not come 
in; his default mall not prejudice the remaia^ 
der-men {x). 

If, on the tbird proclamation, no one appears ^ 

to claim the premifes and demand admijffion, 
the lord is juftified in feißng them, at Icaft 
quaujoue-: and then a Warrant i& ifliied to the wamme« ' 
baiiiff of the manor commasidiag bim to enter fc*^- 
on behalf of the lord. The entry of the pro- 
cpeding? is tH^s naade on thß roH : 

^* Also at this Court the third pröcla- Entry o»the 
Station was nsuk» ^r. bot no one caitfe: 
Th^räefor» a |>feQejxt was iflued direöed to 
the iaid bfi^e C9fTYfx»nding hka to enter upoo 

-/r- — : TT-- — Z —ZT 

(w) 1 Leon. loo. Rumnty & Eve^ 3 lUJ. a2f. Andtr^ 
fin & Hqyurard. 4 Bid. 30. S. C. 

(;r) See t RoN. Jftr. 568. Copyh. (G) pl. j, Ba/^ooir. 

*^ the 
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the laid premifcs and feife the fame into the 
hands of the lord until fuch claim (hall bc madc 
and fuftained ; or " into the hands of the lord/* 
generally ; as the cafe may be. 

»»BÄof die Xhe Warrant, or precept, may be thus (^) : 

/ftwr#/)** You are hereby commanded to 
Fairhurß. f enter upon all, &c. qi which ^. B. 
lately died feifed, and, although due proclama- 
tions have been madc, are yet unclaimed, and 
to feife the fame nito the hands of the lord ; and 
to make your return to this precept without 
deky." 

Given under my hand, &c. 
C. D. 



Steward, &c. 



«To /. C. beadle or 
bailifFof the manor of 
Fairhurß aforefaid." 



Atttiffi. The bailiff fhould then endorle the piecept^ 

thus: 

** By virtue of the within written precept to 
me direÖed, l have eritered' lipon the premifes 
within mentioned and feifcd the fame into the» 



{y) But it (hould feem from the cafc of Trotter v.^lab^ 
(a Mod. 229.) that a written fncept is not of neceiBty. 

hands 



y 
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harwfe öf.ths lor4,viäs by.the faid prccept I was 
cgpummÄed." ■ 

>' ♦ - . ^ 

I. 5. 

-: :,. . .^ . Bailiff; ;ö^r/^ 

Tlieji enter the return on the roUj^ thus: 

** AiifD now at.^his Court the faid beadle (or 
bailiff) returned, [or, '* came in his proper per- 
fon, and faid*'] that, by virtue of the precept to, 
him diredcd, he entcred into all, 6?r. and 
feized. the fame into ^ the hands of the lord, • ^ 

as b^the fame preceptjie was commanded.'* 

/In the cafes however of grants igind ;furren- Prociamation 
ders,*the p^rfon aboiit tobe adraitted is ^tnt- Thc^^foniTobc 
Tally in Court, either perfonally or by attorney \ tT^^"^"^ 
and, therefore, the formalities of proclamation 
are avoided, as they are rendered" uneffential. 
Ajtid the entry of admiflion on a flirrrender is 
thus: , 

" And the faid C. D. being prefent in Court Entry ofthcu* 
in nis own proper perlon, prayed to be admit- 
tedjenant to all and iingular the faid lafl men- , 
tioned premifes according to the form and 
cfFcö öf the faid furr ender : To whom the lord of 
the faid mailör, by his faid fleward, granted feifih 
thereof by the rod: To hold to him the faid 
C D. and his heirs for ever, at the will of the 
■lord, according to the cuflom of the faid manör, 
by the rents, duties, and fervicea therefore due 

and 
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and oi right accuftomed. ^J hb was admitte<i 
tcnant thereof in form aforclaidj gave to thei 
lord for a fine 1 and made his ifcalty .** 

Übte uSmk. ^^** befofe We cSonfider thc feveral eflentials 
or formalities of an admiffion, We muft remark 
that, as thß lord may conipcl the hcir,*änd in 
fome Cafes the furrendefee, to be f»)rmally ad- 
mitted; fo the lord alfb is, in his turn, now 
compellable to grant admiffion according to the 
dcfignation of the furrenderor* 

jybüiiaequi. ^'\^hcit thc lord acccpt^d a furrdndef under 
confidence to re-grant the copyhold fo furren-^ 
dered to another perfon, either exprefsly named 
at the time or to be afterwards named in the 
tenant's will, the Chancery enforced the truft 
as a matter of confcience, and Gompelled the 
lord to admit the furrenderee (z)* 

But a more fummary and expecJitioüs modci 
of compulfion is by a mandamus at laWj which 
will now lie to compcl the admiflion of the 
perfon named (a). 



(«) See Bro, Ten. p. CopU, pt. lO. 4 Co* 24^ a. Cro» 
Joe* 368. F$rd in Ho/kins, 4 Burr^ i^du ,a BL Conu 
366* cL 22: " \ . 

{a) 2 Durnf. Sr Eaß, ^4. The ICng; p. Tktilord of tht 
mmoT of jffcndMt &Ch 4 Bmr. 1961. 
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It IS faid alfb in fome books, that, if a für- Aaioa. 
jpender be made and the lord refufe to admit 
thc furrenderee, the furrenderor may maintain 
an adion againft the lord in confequence of 
fuch refufal (Ji)\ though it has often been ad- 
judged that fuch an aftion could not have been 
lupported by the furrenderee (r). 

But when we affert that the lord is com- ^]^^**f*fc« 
pellable to admit the furrenderee it muft be pdiibie."*^"*" 
underftood with many qualifications. Though 
the lord fhall not be permitted to defeat the 
right of the furrenderor with refped to the nomi- 
nation of his fucceflbr in the tenancy, yet, on » 

the other hand, the tenant mufl not be per- 
mited to prejudice the rights of his lord. Be- 
fore the tenant caii compel an admiffion, the 
perfbn appointed, and the eflate he is to take, 
mufl be fuch as the furrenderor would be war-f. 
ranted in appointing. 

If a copyholder for life, therefore, flirrender tQ T€n«»t for life 
the ufe of another, for the life of that other, the lord 
may refufe to receive fiich furrender : or, as the 
ufe of the furrender is, generally, not declared tili 
the flirrender is made, he may refufe to admit the 
furrenderee. The old tenant had an eflate for 
his own life, and not for the life of another : 

{b) LexCußum. 162. eh. 17. cites Gallaway^scsik^ as fi> 
a^judged: and 3 Bulß. 217. ciies S. C. 

(c) Gallawafs cafe, ubi fup. Cro. Jac. 368. Ford v, 
^Qikins, Moore 842* S. C. 



6orporati09, 
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He could have transferred that intereft, but h« 
could not have obliged the lord to grant äni 
intereft which might have been of longcr con-^ 
tinuance ; even though a cui^om were alleged 
to iupport it (d). ^* 

So, if a copy holder in fee furrendet to the; 
ufe of a Corporation, either aggregate or fole, 
which is enabled by ftatute or hcenLC to hold 
lands, it niight wqU be queftioned whether an 
a^miflion could be cornpelled. For, in the firft 
place, it does not indeed appear how a Corpora- 
tion of either. kind can be a: copyhold or: cuf- 
tomß^ry tetiant, or difcharge the fervices, as fuit 
of Court, &c. {/). And in the next place, as 
a^ Corporation is immortal, the fines, in con- 
fequence of death, would be loft. The lord 
would furely, therefore, be juftified in refufing 
an admittance fo apparently to his prejudice. 
In cafes therefore in which the perfons intended 
to be benefited are incapacitated to hold the 
- premifes, the premifes fhould be furrendered to 
the ufe of a perlbn who is not under fuch in- 
capacity and his heirs in truft, for fuch inca- 
pacitated perfons (/). - , 

Termor. ' In the cafc of the Earl of Bath againft Ahney 

it was faiü by the Council 'for the plaintiff, ac- 



(d) Watk, No. CXIX. to Gilb. Ten. 451. 

(tf) See Bro. Ftahy, pL 15. Co, Litt, 66. *, 2 Lord 
Haym. 864. in Tonkin V. Croker, • • 

' (/} See ante eh. 5. />, 213. 

^^ cojding 
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ccrding to the report of that cafe in Burrow 
(/), that, " though a lord ««lay grant a copy- . 
hold for a tertn of years, yct the lord is not 
obliged to aJmit for^a term of years.'' 

But, though this is merely the affcrtion of the 
councel at the bar in argument, vvithout being 
urged on any apparent principle of law or 
reaibri,and, confequently,entitled to little credit, 
yet, as it rafght poflibly miflead, it may hc 
neceflary to remark that fuch affertion is ab- 
folutely contradi6lory not only to indiiputable 
au'thority but to conftant ufage (g). If a für-? . 
render be made to the ufe of a perfon for years, ^ 
or, which is the fame thing in effed, if a furren- 
der be made to the ufe of a will, and the tef- 
tator devife to a perfon for years, the lord would 
moft certainly be compellable to admit.him, 
cqually as if he had taken for life. The no- 
xninee or devifee for years would indifpütäbly 
become tenant to the lord as to the portion of 
copyhold intereft appointed him. The lord, 
therefore, might iniift upon his Coming, in to bc 
admitted. And by confequence, . the furreu- 
deree for years. may infift, in his turn, on an 
admittance, if refufed. A tenrior for years iy li^ 
cence could need no admittance, as he would ^ot 
become tenant to the lord. 



{f)p. 21J. 

ig) See 4 Co. 23. a. Co. Copyh. f. 47. Tr. p. iio.. And 
fce the Earl of Bath & Jbney: Haucheith cafe in Dyer i^u 
f. &c. &c. JSatmor^ & Graves^ i Venu 260. &c. 

3.Z As 
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Heirat law. As thc adixiifliün of an heir at law is only for 

the bcnefit of the lord, the Court will not 
grant a mandatnus to compcl fuch admiffion, 

■ by reafon of its inutility: as the hcir has as 
good a title, without admittance as with it, 
againft all thc world but the lord {K). " It is a 
matter only between the lord and tenant:*' (/) 
and if the lord refufe admiffion, he is tenant as 
to others without it ; and the lord fliall not be 
fufFered to take any advantage of his own 

^^ negledl. 

what the heir 0\\ the death of his anceftor, the heir may 
Smiffion!'^'''^ ,enter and take the profits (i), and maintain 
an aftion for any trefpafs done to his poffeffion 
(/).- He may alfo make a leafe of the copy- 
hold as warranted by cuftom ; and on fuch leafe 
an ejeftment may be brought {ni). 

If he die after entry and before admittance, , 
there (hall be ^ pojfcßo fratrls («); and hh heir 
may enter alfb, as he himfelf could have done 

(Ä) 2 Dwnf. iä Eaß^ 197. The King v. Rennett, 
(i) Cffwp. 741. Knigit V. Bäte. 

(k) 4 Co. 22. b. Brownes cafe. 3id. 23. &. Clarke & Penny- 
father. 

(t) 4 Co. 23. h. 

(m) I f^eon, lOO. Rummey & E^Jis. Moore 596. Btdlock 
' & D'ihley. Cro. Jac. 403. Frofwell & Welch. 3 Durnf. & 
Eaß, 169. and fee i Roll Abr. 502. Copyh. (M.j pL i. 
in) Dyer 291. pl* 69. and fe« Watkins on Defcents^ Si-2* 

(p). His 
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(ö). His widow fliall be endowcd (/>); and 
the hufband of an heirefs fliall have his cour~ 
tcfy {q). 

The heir may even furrender to the ufe of ( 
another on fatisfying the lord for his fine (j) ; ^ 
whether the inheritance be in poffeffion or oiily ^ 
in remainder or reverfion (/) : and if he would 
devife his intereft he muft furrender to the ufe 
of his will (»). 

If there be a cuftom to furrender into the 
hands of the tenant, a furrender into the hands 
of the heir before admittance would be good 

But, though the heir before admittance may 
maintain an a6lion in the common law Courts, 



(ö) 4 Co. 23. A Clarke & Fennyfather. 

(p) 3ec Gilb. Ten. 287-8. and fVatkins on Dtfcents^ 53.4. 
in Not : and the books there citcd. 

(q) See Gilb. & Watk. on Defc. uhi. fup. and the books 
there cited. 

(j) 4 Co. 22. b. Brownes c^ky sujdantep. 59. 102. and 
fce Dalrymple, F. P. cA. 6. / 3. p. «52-3. i Anßruther 13. 
Morfe V. Faulkener £fl? aL 

(0 ^^^' 7^^* 3^' '^^ncelme v. Auncelme. Cro. E/iz, 662. 
Colchin V. Colckin. i Roll. jfbr. Copyh. (E) pl. i. S. C. 
(«) Strange^ 487. Smith & Triggs^ and ante p. 102. 
(w) See I Keb. 25. Muniface and ÄÄ/i^r, and ä»/^ ^. 

R 3 gg 
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as an aöion of trefpafs or ejeÄmcnt, yct he 
caniiot fu€ in the Court of the manor: and 
iherefore, he fhall not have a plaint in the 
nature of an affize (^x). So he cannot fit on 
the homagc (7) : though it is faid that the lord 
may avow uponhim before he be admitted (z). 
But it (hould feem that this can qnly be wherc 
the delay of admiffionis occafioned by theheir; 
as if the lörd make proclamation for hiin to 
come in and be admitted, and the heir does not da 
fo before the third proclamation be made : here 
the law perhaps, would permit the lord to avow 
on him by reafon of the length of time now 
ufual between the death of the anceftor and 
the third proclamation, as Courts, at this 
day^ are fb feldom held ; and the lord mani- 
fefts his Intention ta admit him when he fhall 
come and requeft it. But if the dejay be oc- 
Cafioned by the lord, the avowing on the heir' 
"fpr rents or fcrvices would, I conceive, be tan- 
taraount to an admiffion in itfelf ; as it would 
certainly be acknowledging him as tenant. la 



(«) Ca. CopyhJ. 41. Tr. 94- Giib. Ten, 287. JStcA. 6<h 
« • and k 

(y) Kitck. 87. t. Co. C^pyA. / 4r. Tr. 94. But it 
fhould feem that the fwearing of the heir on the homage^ 
being a folemn aß in court in the pref<?nce of tbe lord or 
fteward, would be tantamount to a pofid ve admittsrncc. See 
ff^atk. GM. 287. N. (j). and fec alfo 4 Burr. 1955. in Roe 
d. Noden V. Örißths ^ al. Arg. 

(ä) Kitch. & Co. Copyh. ubi fup. Sed vide A/oore Ti'jZjf 
AJldcnnsin Dixey's cafe cited tliere, ^nipoß. p. 247. 

the 
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the förmer cafe, the law would not perhaps 
tuffer the heir to avail himfelf of the avowaf 
'as an admittance, \vhen it was the efFed of his 
oivn negleft br refufal : yet, even in that cafe, 
there would be field for doubt, as the lord might 
have held his Court oftener if he pleafed (dt). 

, Wherevcr any becomes entitled to the copy- other perfon 
hold by a6l of law, as anexecutor (^); a widow oHaw.^^** 
taking freebench, in cafes in wfiich no affign- 
bient is requifite (r) ; an hufband in right of 
marriage (a)^ or by the curtefy (^); fuch perfon 
tnay enter &c. as an heii* at law might have 
donc. 

And the true diflinflioh with refpeft to the 
heir or other peribn fo taking by a6l of law feems 
to be, as noticed by 'Fenner in the cafe of Ever 
and Aßon (^f\ that, before admittance, the 
lord himfelf can not claim any duty or fervice, 
as fealty, homage, relief, rent, or fuit ; but that 



(a) Wath N. CXXXV. to Gilb. Ten. 459- 
' \b) See Dyer 251. Hauchett*s cafe* 

[c) See fVatk. on Dtfc' 53-4. notes. Gilb. Ttn. 187-8. 
mnd notes ; and Watk, N. XXV. to Gilb. 373. 

\d) HauchetCs cafe, uhi füp^Ch. CcpyL ß 56. Tr.p. 129- 
tilb. Ten. 291. and Watk. N. CXXXIX.^. 461. 

[e) See fVatk. on Defc. 53-4, notes ; and the "tooks there 
citcd. , , 

(/) Moore. 272. This diftinftion was faid to have becn 
takcn in the cafe of Älcjerman Difcey isf aL 23 Eliz, in 
CB. . . ../ 

R 4 this 
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thijs delay of admiffion fhall not prejudice a thirti 
perfon. 'If the lord accept fealty, &c. from thc 
heir^ &c. it would be an implied admittance ; 
but whether the heir, &c has been admitted or 
not is relative only to the lord, and into which 
ftrangers have no neceffity to enquire (g)i 

But with refpe6l to a lurrenderee, who takes 
by the a6l of theparty, the matter is whoUy dif- 
ferent. He is not tenant to' any purpofe be- 
forc admiffion: he cannot even enter on thc 
premifes. The furrenderor continues tenant 
to .the lord. — But we have already fpoken on 
this lubjeft in the chapter on furreriders (k). 

Having thus feen what may, and what may 
not be döncj before admittance, we comc 
now to the Confideration of thc admittance 
itfelf. 

" An admittance/' therefore, ** is the lord^s 
acceptance of a perfon into the tenancy/* 

And, firft^ it is an äcceptaiicfe by ** tAe lord:^^ 
for as we haVe already obferved, a perfon could 
not be put into the tenancy without his confent: 
(/) a copyholder, efpecially, who once a6hially^ 
held, and is ftill regarded as holding, his tene- 



(f) See ante p. 244. 
(/;) Jnup. 100, t^c. 

(i) Anup. 230* and fcc ffath Inmd. 9n the Feudal 
$Xß» Pref. to Gilb. Ten. andnotcs, 

J . . ' ment 
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toent at the will of the lord, coüld not, by the 
ternis, become the lord's tenant independently 
ofthat will. The will of the lord is now, in^ 
deed, dwindled into form ; but, as i form, it is 
ftill indifpenlible* 

Yet the acceptance need not be a perfbnal 
acceptance by the lord; the lord may accept him 
by his fteward, or by the deputy of his fteward. 

But the admiffion of a copyholder difFered ]^,^JÄ 
cffentially in öne point from the ancient admif- 
fion of a free tenant : For admiffion was once 
equally requifite with refpedl to the latter as 
the former. The free tenant coüld only have 
been admitted in the prefence of^ and with the 
..confent, of his peers. Each frank-tenant, as 
Weß remarks (^), had origiiially a hegative on 
every perfbn who was propoled by the lord to 
be admitted. But this did not hold as to copy- 
hold tenants. The copyholder, if not properly 
a villein , was removed but little from that 
Order of men, and was, at leaft, but a tenant 
ftri6lly at will: he was not to be judged by his 
fellow tenants, as the freeholder was ; the lord 
or his fteward was the judge of his Court ; or if 
he was amefnable to a fuperror one he was to be 
tricd by freemen ; as copyholders could hot form 
a Jury at common law. The prefentment of 
his fellows was not effential to give power to 
the lord to refume his tenement ; he might 



(i) On the creaüon (f Peers^ 63. 

havc 
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iiavc feifcd it at his pleafure whcncver hc chofe 
to pcrmit him no longer to hold. From hencc 
then it mnft appear that thc fame reafons did 
not apply to thc copyhold tenant as did to thc 
free, with refpeft to thc admiflion of a new 
perfon into the tenancy. Hence the lord or 
his fteward, may admit as well out of Court aä 
in ; fince the approbätion, or even the teftimo- 
ny, of the former tenants is not requifite, It 
were, indeed moft egregioufly abfurd to fup- 
pofe the concurrence of others to be ncceflary^ 
whcre the eftatcs, equally of themfelvcs as of 
the perfon aböut to be admitted, were äbfo- 
lutcly dependant upon the will of the lord, not 
only as to their origin^ but alfo as to their dura- 
tion and extent; 

Bttt ftiouid he The admiffion, however, of the new tenant 
"i^xf Cour?" OMt of Court fhould regularly be notified by thc 
lord or his fteward, at the next Court-day for 
the information of the tenants. This too was 
more immediately neceffary in ancient days; 
as, in cafe the tenants (hould have known any 
objeftions to the perfon fö admitted, of which . 
the lord might have been ignorant, they might 
have informed him of them, from which he 
might have been induced to rcfume the eftate^ 
as having conferreiit on a perfon who was un- . 
worthy of the grant. Add to this, that it muft 
be regularly inferted on the Court roUs of thc 
manor ; by a copy of which he is to hold (/)i 

(/) ff'atk. N. CXI. to Gift. Ten. 448-9, 
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1£ the admktancc be by the lord or fteward Memorandum 
öut of Court a memorandumof fuch admittance unccm^c'o« 
öioüld be made to the fullowiiig efFea J ^^^"^^ 

Manor o/Y*Be IT REMEMBEÄED that, on thlS 

Falriurß,j the dav of I 7 &c. JV. H. 

X>i &c. c^me, in his proper perfon, before me E» 
M^ lord (or *' fteward,'* as the cafe may be) of the 
tnanor of Fatrhurß aforefaid, aiid prayed to be 
admitted to all, ^c. To whom I, the faid E. 
M. as lord of the fald manor perfbnally graijted 
leifin thereof by therpd: (or "To whom the 
lord of the faid manor by me his faid fteward, / 
granted, &c/') To hold to him the faid 
IV. H. and his heirs for ever, by copy of Court ' ' 
roll, at the will of the lord or lords for the time 
being, {or if the admittance he by the ßewardfay 
in the common form^ " at the will of the lord'') 
according to the,cuftom of the faid manor; by 
the rents, duties, ^c. And he was admitted 
tenant thereof (" by me the faid lord") in form 

aforefaid; and gave forbis'fine. : but hi^ 

fealty was refpited." 

E.M. ' ^' 
Lord (or fteward) ö?r. 

At the next.Coürt this memorandiun fliould 
ild produced, and enrolled : .. , 

"Also at this Court itjw^as ccrtificd by Emryonthg 
the faid fteward that, out of Court, and fince '*'"*' 
the laft Court, W^U. of&e. was admitted by 

the 



M5Z . ADMISSION, 

the perfonal acccptance of the lord öf this 
xnarior, (or ".of him the faid fteward'') to all 
&c. (which faid premifcs had been before duljr 
lurrendered to the ufe of the faid fF. H. &c.) 
{or " had defcended to him the faid JV. H. ag 
the cuftomary heir of &c/*) Of which admit- 
tance a memorandum was made, and figned by 
the laidlord, (or " fteward'') and now produced 
and read in Court, in the words following, that 
is to fay ; 

« 

Mamr of\ ^i ej> 

FairAurJ.]^^ ^'^ REMEMBERED, &C, 

Admiffionoiit As the prcfencc therefore of the tenants is 
S^Är*^ not neceflary on the admiflion of a copy holder, 
"»y ^- the lord (;w), or ftcward («), may admit out of 

Cpurt as well as in. 

It is faid, indeed, (o) that an under-fteward 
cannot admit out of Court : but it is rcpeatedly 
laid down in our books (j>) that a deputy may, 
when propcrly conftituted, " do any a6l which 
his principal might have done; and that leß 
power he cannot have (y)." There does not ap- 



(m) 4 Co^ 26. i. 

(n) Kitch. 82. *. I Roll. Abr. 505, Copyh. (V) pL 4- 

(0) Bro, Court. Bar.pl. 22. Ten. pir. Copie.pl. 26. C§^ 
Copyh.f. 46. p. 107. Kitch. 82. b. 

(f) 1 Lord Raym. 659. Parifr & Xett. i Sali, g^» 
S.C. 
' (;} See I LordRajm^ & Salk. ubi.ßp. 

pear 
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pcar any good reafon then, why thcre (hould 
be aparticular exception with relpeft to aJ^ 
mitting a copyholder (r), as it is merely a 
minifterial a6l. ' 

Now wherever an admiflion would be good o'^toftht»^ 
out of Court, it feems to follow, as a neceflary 
confequence, that fuch admiflion would be good 
out of the manor fsj. And it is acknowleged 
that the lord himfelf may admit out of the ma- 
nor (/) : and though it is faid that a fteward 
cannot do fo ; yet mofl: of the cafes cvidently 
ifuppofe fuch admiflion to have been at a Court 
held out of the manor fuj. Now it is clear 
that a Court cannot be held out of the manor 
unlefs it be by fpecial cufl:om, as where a Court 
is held in one manor for a whole honour in which 
there are feveral manors fxj ; and, therefore, 
this reafoning does not apply to an admittance^ 
merely as an admittance, as an admit tance may, 
mofl: certainly, be out ofCowxt. And as to the 
cafe of Tukely \. Hawkins (^), fo far as it re-^ 
lates tö this point, it feems to Ije completely 
anfwered by the reafoning" in that of Dudßeld 

(r) See Co. Copyh. f, 46. Tr. p. 107. 
{s) See I Salk. 184. Dudfield & Andrews ^ and fFatk. No* 
CXI. to Gilb. Ten. 448. 

(/) 4 Co. 26, b. Melwich's cafc. ^ 

(m) 4 Co. 7.6. b. 27- a. Cllfton v. Molineaux. 

(x) Cro. Car. 367. Seagood V- Hone. CV* Litt. 58. a. 

{y) i LordRßymm 76. 

T. Andrrws^ 
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V. Andrcvos^ (jfe)', which appcars to apply as 
ftrongly to an admiffioa as to a forreuder. 

^om»yad. ^^ ^jjj ^^^ pVocccd to enquifc — WTio 
may be fuch lord, fteward, or undcr-fteward^ as 
' may admit a copyholder ? 

f^^» And here a diftinftion is frequently madc, 

with refpedt to^the lord, betweea an admiffion 
ön ä grarit and on a delcent or flirrender, But, 
in theiirft inftance, the incapacity goes rather 
tö the power of granting than of admitting\ 
FxDf if the lord has power to grant, he certaiidy 
Rias powei; to' admit. If the greint be invalid, 
the admiffion oh fuch grant would be of no 
avail. Befides; adnriiffion ia generally made at; 
the time of the grant by the lord who grants j 
and if it be not aftually and formally, made the 
grant itfelf would be fufficient to Warrant the 
grantee to enter; as the very a6l of making 
fche grant neceflarily fuppofes the acceptajice 
of him'as a tenant. 

In the cafe of defcents and furrenders, the 
lord, the fteward, or und^r-fteward, are mercly 
inftruments : They arc cornpellable to admit 
if ofteniibly fuch ; and the tenant is not to en- 
quire into the legality of their title. 



(2) I ^IL J84, , 

' If 
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If a pcrfon therefore be lord de fa&o it is Lord it/äH^. 
jcnough: For whether he be lord byright orby 
wrong, as a difleifor, &?<:. (0) ; whether he bc. 
feifcd in bis own ridit, or in the right of ano- 
ther ( /^) ; Vhether he have an'abfolute or de- 
feafible {cj title ; whether he be tenant in fee, 
in tail (d/), for Ute, years, at will, or by fuffe- 
rance (^) ; 'whether he be an infant, or of füll 
age, ^c. (J) it niatters not : His admittances. 
being, in thefe cafes, only minifterial, they will 
be good, and obligatory on his liicceflors or thole 
having. rjght. 

So the law i^ not very curious In examining stcwt^i 
the ^imperfetlions of the ftcwajds perfon, nor 
the unlawfulnefs of his authority ; for bc he aq. 
infant, or non compos mentis, an ideot, or luna- 
tick, an outlaw, or an excommunicate, yet 
what things foever he performs as incident to his 
place, can ne^er be avoided for any fiich diia- 
bility, becaufe he performs them as a jtidge, or 
at leaft ' as cuftom'5 inftrüment ; and for his 
authority, though it prove ^but counterfeit if it 
come to exaft trial, yet if in appearance or 
out ward (hew it feems currant, tnat is fuffici-^ 



{a) Co. Litt. 58. b. I Co. 140. ^. 4 Co. 2'2. i* 24. a* 

(h) See of a Guardian, Co. Litt. & 4 Co. ubifupra» 

(c) Co. Litt. 58. b' 4 Co. 23. b. 24, a. 

(ä) 4 Co. 23. b. 

(e) 4 Co. 23. b. 24. a. O. Litt. 58. b* 
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cnt* As if I grant the ftewardfliip of my manor 
of Da/e by patent, and in the patentee's abfenec 
a ftranger by my appointment keeps Court, 
this is authentic, If a grant of a ftewardfhip 
be made tp one, and for fbme fault or defeft 
in the grant it is avoidable, yet Courts kept by 
him bcFore the avöidance (hall ftand in force ; 
and whatfpever he did, as ftcward, is ever un-^ 
avoidable (g). 

If flieh fteward be appointed by parol only^ 
liis admiffions will be equally valid äs if he had 
been appointed by an inftrumcnt however fo- 
lemn ; and eyen though hjs appointment bc 
ayoided for fuch caufe : As if he be appointed 
by parol by a cbrpor^tion ; though a corpora- 
tiori cannot conftitute fuch officer without wri- 
ting : And fo alfo if the fteward be retained by 
parol by the king's auditor or receiver (^). 

Bader fteward, go an Tinder fteward may be appointed by 
parol (/): And fuch deputy may a6l either 
m his own name or in the name of his prin- 
cipal (Jt)., 



(g) Co. Cofyh. /. 45. Tr. p. 104-5. 
{h) Ibid. f. 45. and fee Moore^ 112. 

(/) 7*;^. /. 46. 

(i) I LürdRaym. $38. Parker & Ken. i SalL 95. S, C- 
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So, an ünderfteward may authörize änother 
io do a particular aft, as to keep a Court T/). 
And even if a.perfbn was not exprefsly autho- 
rized to do a particular aft oiiiy, but appoihtcd 
an under-deputy generally and fö the äppoint- 
ment be ablblutely invalid, and^ confequentlyj 
luch perlbn hav.e no true or legal authority at 
all, yet his admittance would be good {rn). 

So if a chief fteward make a deputy and die; 
though the deputation would neceflarily be at 
an end, lince a derivative power cannot exift 
when its fource has ceafed, yet the admiffions 
tnade by the deputy after the death of his. . 
principal would be equally valid as if made iit , 
his life time {ti). 

. But if a ftranger, without the appöintment of 
the lord^ or confent of the right fteward, or 
withpüt any colour of authority, will, of his 
öwn head, come into a manor and keep ä Court; " • 
it feemsthat a perförmance of any judicialdütyi 
or the executing of any aft whatfoeyer, will 
not be warranted, efpecially if the Court be ^ - 

kcpt without wafning givcn to the bailifF by 
precept^' according to the cufftom (ö)* 



(/) i: Leorin 288,. Lord Datre^s cafc i Lord Raym. ^ 
661-2. 

(m) Stc Parker ic Xm. i Lörd Raym. 1 Salk. Comyns^s 
Rep. 

(«) Moorci ri2. 

(») Co. Copyh. / 44. 7r. p. 105- 

s And 



»5« ADMISSION- 

.^^Sr* ^^ ^^^ ^^ *^ ^^^^ ^* "^ obligcd to admit thc 
teiiant in his owu pcrfon, Co it is not neccflary 
that the tenant be perfonally adxnitted. The 
^ lord, if hc pleafeä, may admit him by attorney 

{/). Though it is faid that bc is not compel^ 
lable^X!^ admit him by attorney; as a peribn 
cannot fwcar bis fcalty by anothcr (y). In-Jfhe 
cafe of fernes covert and infants taking by de- 
fcent or (urrender to a laft will hcis now compel- 
Jable toadmit them by attorney in certain cafes, 
by ftatute {f). Andj^as it is now become ufual to 
rc^jitc or pardon*feahy, fuch fealty being now* 
merely formal, it ihould fcem that thc Courts 
would compel him, undcr certain circumftan- 
ces, in other cafes to admit by attorney and to 
refoite or waive bis fealty ; as in cafes of fick- 
nels, ^c^ when the heir, ^c. could not come 
inperfon: or at kaft prevent a forfeiturc from 
incurring. Thus, where a quaker refufed to 
fake the oath of fealty, the Court relieved (j)» 

Secondfyy an admittance is. ^tkcacceptance of a 
perfbn as tenant*'* 

Aamiffion. We fhall, therefefe, proceed to enqdire hfyvfr 

^e!° ^ fuch acceptänce is maiufeftedi and what ifaalli 
^mount to fuch acceptwce.. 



{p) 9 Co. 76. a. in Coombe^s cafe* 

(}) Ikid. 

(r) 9 Geö. cap.tq. 

(s) Preccd.in Chane. 574, , Edtnon v. Gravtn. 

ÄT)d 



I 
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And firft of an exprefs and formal admit- Expreft. 
tättce. 

And this may bc in or out of Court. When cnntot. 
ä graht is niade to a perfbn, the very execution > 
anddelivery of that grant to him is, in itfelf, 
an •acceptance of him as a tenant, from the 
vcry nature of the thing : the giving him the 
rod or accuftomed fymbol is the invefting him 
With the pojjeßon of the tenementSy and not the 
öcceptance of his perfon. 

When a copyholder (urrenders into the surrcndewt. 
hands of the lord or fteward, the furreiideree is 
exprefsly received into the tenancy by the lord 
or fteward faying to him " I, as lord of this ^ri^."^*"^' 
manor,'* {or " I, as fteward of this manor, do, 
for, and in the name of, the lord,'*) admit you, 
A. B. as tenant to all that, ^c. which havc 
been now furrendered into my hands, by C. I). 
töyourufe: to hold to you and yoüf heirs, 
by copy of Couh roU, at the will of the lord, ac- 
cording to the cuftom of this manor, by the 
rents, duties, and fervices, therefore due and of 
right accuftomed; and according to the foro^ 
and eflFeft of the faid furrender : And do put you, 
into the feifin of the lame premifes by the deli- 
very of this rod." 

The new tenant then receivea the rod, or.scifmt»! 
other fymbol of poflcffion ; and pays his fine ; ** ^' 
and is fwof n to fcalty, unieß his fealty be päT- 
'doned or refbited. 

. t% The 
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«tryontht Thc proccedings are thus entercd oii thtf 

roll: 

^* And the faid C- D. being prefent in Court 
in his owu proper perfbn, prayed to be ^dmit^ 
ted tenant to all and lingular the faid premifes 
{o furrendered to his ufe and according to thc 
form and efFeft of the faid furrender: to 
WHOM the lord of the faid manor perfonally, 
(ör " by his faid fteward,") granted feifin there- 
of by the rod : to hold to him the faid C. D. 
and his heirs for cver, at the will of the lord, 
according to the cuftom of the faid manor, by 
the rents, duties, and fervices therefore due and 
of right accuftomed. And he was admittcd 
tenant thereof, in form aforefaid, and gave to 
the lord for a fine -- — ; and did his fealty/' 

Limyof feifin; Qn being admitted tenant the perfon fo ad- 
mitted is put into the feifin or poffeffion of thc 

bythcrödor prehiifcs. This is done by a fymbolical livery ; 
mofl ufually by a rod, wand, orverge; hencc 
äre copyholders freauently denominated " te* 
nants by the vtrgt (/)." 

Ifopcr bvau" A fymbolical livery becamc, from its conve- 
*^«- nience, adopted at a very early period. Hencc * 

the proper and improper inveftiturc of ancient 
days. .The immediate tenants of the king who 
held per baroniamj wcre ufually ^«rö^^// beforc 
their peers on the occafion* In early times thc 



(/) See LitU / 78. and C$, Lut. 61. «. 

tenant 
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tenant was obligated to affift his lord with bis 
councel, The tenants in capite formecj the 
Court baron of the realm. The dignity of the 
peerage was attached to their territories ; and 
the tenant received the infignia of his order on 
receiving the grant of his lands. . It was tan- 
tamount to the proper feilin as to the fixture of 
property ; it was of equal publicity to his peers ; 
änd it, fupplanted it. Aiid from this circum- 
ilance of enrobing or invcßifig the tenant, can^e 
iht ttrra qf inveßiturf^ 



In otl^er c?ifc?, the iymbol was generally ar- ArMtrary fym- 
titrary ; ^nd often of the moft extravagant 
natnre : a fword, a l^nce, a knife, a glove, the 
Jcey of a church, and even a drinking cup, or a 
lock of the grantor's hair, was adopted as the 
Iymbol of pofTeffion. The rod, ftafF, or verge, 
JiQwever, was the moft conimon ; and which 
mpft probably was no'other than that borne by 
the officer of the Court, and confequently, al- 
ways at band : though its origin, indeed, has 
been deduced from ^ more ancient and facred 
lbur(ce(^), 

The livery of feifm by fymbol in füll Court cor^^P^rihs, 
was frequent in ancient times on the grant of 
freehold property. We have already noticed it 
as to the tenants in capite : and it was equally 
uüial on the grants of inferior lords (ic;). 

1 — r— TT^ — r? II. 

(«) See Stuarts Fiew of Soc. in Eur. B. l* c. 2. Ji 4* f^ 
aSg. Quarto cdition. " 

(zy) Sc« JDiß Pref. Mad. Formulare AngLß i^* 

8 3 Whcn 
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borftl^id^" Whcn a particular fymbol has been immcn 
•j^fcrvcd. mörially ufed in a manor it has been nrged that 
a furrender by another fymbol would not bc 
valid. Thus a cuftom was fet up to furrender 
by the ^^^rg-^; and a furrender was alleged as 
being made by the delivery of a inife ; and the 
Council of the marches oi JVales proceeding tq 
try the cuftom, ä prohibition was granted by 
the Court of King's Bench, on the groqnd that 
a cuftom was only triable at common law. 
But no intimation is given in the repprt öf the 
cafe as to the opinion of the Court with ref- 
pe6l to the Operation of the ftirrender, or the 
validity of fuch a cuftom ; but only that if there 
could be fuch a cuftom, it was not within the 
jurifdiftion of the Council, but triable at com- 
mon law (x). 

However, there can be no doubt but that if 
the ufual fymbol be not ufed, and a cuftom re- 
quiring that very fymbol be good at law, that a 
Court ofEquity would relieve ön a valuable, a 
moral, or meritorious confideration. Indeed, 
it would be very imprudent to depart fröm the 
accuftomed mode ; and the particular ceremo- 
nies which have been long adhered* to ought 
not to be capricioufly forfaken. 

?iiw. When the tenant is admitted, hq ufually 

pays a fine to the Iprd. But this is no part of 
the admiffioa, but the confequence of it : nor 



(;r) Crö. C^r. 197» Jfpye\ j » j 

* • is 
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is it cveri a confequence of neceffity; for the 
lord may not only remit or waivc it, (though . 
fuch remittance or waivure would, indeed, im- 
ply its exiftence) but in many manors no fiae is 
due in certain cales ; as in thofe on the admif- 
fion of an heir at law, or of a perfon wfio had 
been before admitted to othcr preinifes held of 
the fame manor, 

feut, however, when any fine is due of the 
fpecies wfe zte fpeaking of, it is due as a confe^ 
quence of the admiflion. I^or though an ad« 
nniffion may be without a fine, a fine cannot be 
due without an admiffion. ** Admiffion is the 
cau/e of the fine :" (y) and therefore the fine 
muft be the confequence of the admiffion. 
Hence the lord or fteward cannot be warranted , 
in refufing admittance tili the fine be paid, for 
tili admittance it cannot be due. But the Doc- 
trine of Fines wiU be the fobjeft of our next 
qhapter. 

The next thing to be obferved on admiffion '^*^- 
is the oath of fealty . 

In the days of barbarifm and ferocity, when g^y».^'^ 
man eftimated his right by his power and regu- *~* 
lated his honefty by the length of his fword ; 
when nation fupplanted nation in its pofleffions, 
and clan invaded clan without compun6lion ot 

' ' ' ' ' \ ■ . I. ■ w 

{y) 4 Co. 28- Ä. . 2 Durnf. & Eaß, 485. The King v. 
the fso/d oftkf Mamr of Hendon, and' next Chap, of Fmes. 

s 4' fliame; 
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fliamc ; when glory was attached to r^piiic and 
defolation and each tnighty chieftain prided him-: 
felf on being thc gteater thief, the chieftain be- 
camenaturallyjealous of bis neighbours. He was 
confcious that if bis arm was againft t\txy n>an, 
every man'^ arm would be againft hiip. Sef tled 
ämopg theinjureflinhabitants of a cöuntry whoii; 
hc had plundered and diftrefled, he was carefiil of 
his own ilrength. But he was not only appre- 
henfive of the vengeance of the oppi:effed, he 
was equallyjealous of his fellow lords. Hence 
he bound his foUowers by oath to be true to hisf 
perlbn; and exafted the moft folemn promifes 
of fidelity from him yvhq was about to be ad- 
' ^itted into the tenancy. '\ 

Tcnantatwiii ^ tenant ftri6Hy at will w^s pot to fwear 

^niftV'^uf- fealty, as the lord might amove him at pleafure. 

**""** A copyholder, however, not being confidered as 

a t^paat ftn<^ly at will, but as irremovable 

while he performed his fervices, was, in pur- 

fuance of cuftom duly fworn {%). 

whonwyuke \^ ftiould fccm that any Jord who has power 
^^^' to admit, has power to take fealty. But hc 

need not. take it in perfon : The oath may be 
ädminiftered by his fteward or bailiö^C^)- 

whomiy ^^^ ^^ ten^i^t cannot make his fealty by 

(wcarit.' aiiother; for a perfon cannot fwear l^y attor- 

(z) See Fii%h. Abr. Tit. Serement. Co. Lit. 63. 
(5j) Co. Cofyh. ß 20. Tr.p. 15, Litt, f.^%. 

^ ^ . r. •. • / - ^ , -. ■ - .' :•• . pey 
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r^cy (^); tho\jgh inftances of one perfon fwearing Notj>yattor. 
in the namg pf another are not wanting (c )• ^'^^' 

An infant, it is faid, cannot be fworn to infemt,/<nj 
fcalty (^/). But it fliöuld feem that a ferne -'^' 
qovert Ihould be fworn. For in the cafes of 
copyholds the ferne covert only is admitted (e) 
and not the hufband; and, therefore, fhe only 
muft do fealty. The flatute of George thq 
Firft {c* 29.) has made no prpYifion with re-r 
|pe6l to the oath. * 

It is nowj howeyer, feldom adminiftered in 
thefe or in other inftances ; but whcn the oath 
|S taken it may be in this form ; 

*f You fhall. fwear that, ^s to the tenements For«cj£d,^ 
to which you have been now admitted, you ^ • 
will be a true and faithful tenant to the lord of 
tjhis nianor. So help you God, ■' 

As fealty is now only r^^quifite for the pre- 
ferving and evidencing the exiftence of the 
iubfifting tenure, it is b>eqome uftialto refpite it 
on the admiffion of a copyholder;- as his tenure, 
is fufficiently evidenced without it by the re- 
gulär enroUqfieuts of fych admittance. And as 

— ^' — T"^. — . .. — \ 

(b) Co. litt. 62. a. ' 

(c) Hofg. N. (5). to Co. Litt. 68. a. 

{d) 2 Infi. II. Co. Litt. 65. a. and the books there citcd. 
{i} See X HffL Bfaciß^ 341 -2, Comptony. Collinfon. 
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it muft, when takmi, be by the oatA (/) oCüit 
teiiant, it fliould nevcr be infifted on : for fuch 
a folemnity ought not to bc made fubfci"vient to 
form. 

When fuch oath, however, is to be adminl- 
ftered, it cannot be worded, too fimply and 
general. It ought not toinclude things which 
compofe not its effcncc. In many forms of the 
oath the tenant k made to Iwear to 4o his fer- 
vices, to pay his rents and dues, ^c. This ought 
not to be done» The lord has, perhaps, a morc 
cffe6lual fecurity for them by the laws of the 
land, by feifure for non-performance, &c. than 
in the confcience of his tenant* Where the 
end, therefore, may not only be equally, but 
bettcr efFefted, recourfe (houldnot be had to fb 
{olemn and facred a ceremony. 

, The claufe, indeed, relative to the perform-» 
ance of fervices is to be found in forms pre- 
fcribed feveral centuries ago. It is includcd in 
that cotitahked in our Itatute book, of the tiihc 
of Edward the Second ; which form is thus ; 

♦* Hearyou my lord R. that I.will be faithful 
ssnd. true, and faith to you will bear, for the 
tenenaepts which I claim to hold of you; and 
that I^ will lawfully acknowledg;e and do to you 



f/) Bot a Court of cquity has relieved m the cafe of a 
^uaker^ SceFreccd.CAanc.'^y4,. Edmorc r. Craven ;cited. 

■ . the 
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(he cuftoms and fervices that 1 ought to do «^ 
(or according to) the terms affigned; So h^lp 
mc God aiid the Stints (g-). 

The villein alfb fwore that ^* he WQuld bc 
juftified by his lord in body and gopds.** 

In forms, hpwcver, 6f more ancient days, 
the claufe we have anitnadverted on is not 
found: that given us hy Bradlon (A) is thus: 

" Heareft thou this my Lord iV. that I will 
bear faith to you of life and member, body and 
goods, and of earthly honour, fb hclp lüe God 
and his Holy Evangeüfts." 

Whcn a perfon did homage he never re- Tetity^fwo« 
peated it ; its Obligation was deemed commen- ^J^^ 
furate with his exiftenee. If he had even ' 

parted with his tenements his promife of amity 



lg) ** Quaunt fraunk homme ferra feaute 11 tendra fii 
main outre le livre & dirra iflint ; Ceo oiez yous Monüeur 
R. quc jeo vous ferrei foial & Ipial & foy vous porterei de« 
tenementz qe jeo clayme de vous & loialment vous conu- 
eftrei & loialment vous ferrei les cuftumes & les fervices qe^ 
faire doie as termes aflignez Si moy eide dieux & les 
feintz" 

(h) Braß. Lib. 2. cap. 35. fcc. 9. foL 80. a. " Hoc audio 
domine N. quod fidem vobis portabo ^e vita & membriSy 
corpore & catallis, & terreno honore : fic me Deus adjayel 
ix, baec faa£ta dei erangelia." 

was 
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was not annuUcd (/). If he acceeded to other 
tenements no further homage was pcrformcd; 
though he repeated his fealty. For though he 
could not twice become the lord's man, yct thc 
felf fame tenant might feveral times do fc^lty 
unto the felffamelorcj: and, therefore, ifacor 
pyholder furrender IVhite^acre to me, I mufl do 
fealty for Whiu-acre ; and if he afterwards fur- 
render Black-acre^ to me, I iTiuft do fealty for 
Black-acre alfo, though to the Celf fame lor4 

^dmfttanccby We come now to the enquiry into what 
jmpication. f^^ll amount to an admittance ; or iuto an acj-s 
mittance by im^ication. 

An admittance need not be in g^ny particular 
formof Words: For, if we look to the reafon of 
the thing, .we may conclude, fays Chief Baron 
Gilbert (/), that any thing that exprefles the 
lord's confent to the irrender ftiould amount to 
an admittance ; for it is his confent only that is 
fequifite after the furrender, to make the für-: 
rerideree a tenant ; and what matter is it wher 
ther that be done by dominus concejjit & admißis 
eßj orby an aft that.amounts to as much? 
/' 

/ Thus if'the lord fays to the lurrenderor, 

^' You have furrendered to the ufe of fuch an 



(/) fVatk. on Gilb. Ten. 403. No. LIX. 
(i) Co. Copyh. / 21. Tr. p, 16. 

(i) Ten. 2^-3. 
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t>he^ to which furrender I agree ;" it will be ä 
good admittancc of the furrenderee (ni). 

So if the lord, knowing of the furrender^ ac- 
cept reut {n\ fiiie (0), or fealty fj>) of the fur- 
renderee, it will be a good admittance. So it 
fhould feem that art avowry on the heir or 
fwearing him on the homage would be a liiffi- 
cient admittance, as it would be ack'nowledging 
him a tenant (^). 

So if /. S. furrönder to /. A''. ; and L N. be- 
fore admiffion furrender to /. D. ; and /. D. be 



(m) 3 Bulß, 219. per Cur. in Rofewell & Welche mnd 
Ibid. 232. in Elkin & fVaßalL 

(«) I Roll. Jbr. 505. CopyL (X) pL 2. Frofwell & Welch. 
3 Bulß. 217. &c. S C. Godb. 268-9. S. C— See Cro. Jac. 
403. S. C. xontra 5 but in the report in Cro, Jae. it is faid 
that the acceptance of Tent by the hands of ceßuy que ufi 
could give no iatereft to him tili the furrender was ** pre- 
ßntedin Court '^ Butwchave before fee {ante p, 79.) that 
the lord may admit, if he pleakSywitAota a preßntment rand 
it feems to be implied in this very report of the cafc that 
it would be a good admittance if it had been prefented ; 
and, confequently, if the lord could difpenfe with the pre- 
feniment,. this diftinftion falh to the ground: and the 
doörine, as found in J?o/Zp, Bulßrode & Godbolt ftands un- 
impeached, as well as upon the more folid bafis of ra- 
tiojaality. 

{0) See-3 Bulß, 23g. in Rawlinßn r. Greeves ; and fc« 
JDjer 292. a. pL 68. 

(^) See Djf^r 292. 0. //. 68. 
(j) See ante^ p. 246. 

admitted 
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ädmitted : thc admittancc of /. ^. would bc itil- 
plied, as it ihould fcem from thc better authori^ 
tics (r). For, as Lord Coie argues on another 
occanon, ** The lord*s acceptance of the fur- 
rcnder is qua/t an admittance ; fbr in thät he 
allows him to make a (brrender, he thefeby ad-^ 
mits him to have [an eftate] whereof to makö 
a forrender (j).'* 

Thirdly. — " An admittance is the acceptance 
of a pcrfbn into the Tenancy^^ 

Aamittmceit When^ thcrefofe, the perfon is not put intö 
^a^^r" the Tenancy no admittance can take place* 

T>»Ä. If a copyholder furrender to the ufe of A. iii 

tfuft for B. A. will bccome tenant to the lord^ 
and, confequently, muft be admitted t büt Bi 
taking only an equity, cannot poffibly be the 
objed); of admifilon, iince he has nothing to do 
with the tenancy, which is fiUed by A. So if 
/' ' A^ die, his heir nriüft be admitted ; btit if B». 
\ die, -B's. heir, as luch, can no more^need ad-' 
«aittance than B. himfelf could have done* (/)* 

conditioB. So if a flirrender be raade on condition, the 

lurrenderee muft be admitted withjn thfe prc- 



(r) See 3 Bulß. lyj. Rawlinfin y. Gneve. Gilb. Tm. 
282-3. and ff'atk. No. CXXX. p. 457. . 

(s) See Cra: Eliz. 504. Gypfen y. Bunnej. 

[t) See Moore 890. RiveCs cafe. i Vern 441* Trinity 
C^lUgu Cambridge v. Browne. And pß. ch: 7, 

- fcribed 
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icribcd time (ti) : And if the condition be ful- 

fiUed on the part of the furrenderor, or broken 

on thät of the furrenderee, the fiirrcndcror fhall 

hc in of his cid eftatc, and, (ionlequeiltly, requirc 

iio new admittance ; be bein^ already in the 

tenancy {w). But if the furrenderor fulfil not 

the condition, or the furrenderee infringe it, 

the eftate will becpme abfolute in the latter ; ' 

and cpnfequeutly the former will have only an Equrtyofrr. 

equity of redemption whichlicsnotintenure(jr); ^«™p^^^ 

and if the eftate afterward come to the original 

furrenderor, he muft be admittcd to it as if it 

had never been in hira (^). 

If a copyholder in fec furrender to a perfon *^e^«fi«^ 
for life, or for any othcr particular eftate, he 
fliall, on the detcrminatioa of fuch cöate, l>e 
inpf hisold fcifin, and^ confcquently, need no 
adinittance (»)• 

If a perfoa hav« «ily an atithority or pdwcr, Authority. 
but no legal intereft in the copyhold^ no admif- 
iion can be xiece0ary ; fop he has nothing to do" 
with the tenancy (^a) : but tks appoirrtce muft be 
admitted, as /le wiU become tenant to thelord(^). 

{«) See Ä^rt^, d. 3.^.54, &c. n6, &c. 
. (w) i).Co. X07. a. 
^x) See ante p. 120. & next chap. 
{y) 1 2 Mad. 49. Benftm^ii Scotty aad ante 12 %. 
{%) 9 Ca. 107. a. hpoß. 
(ä) Cro, Joe. 199. Beal & SXepXerJ aAd poß, 

The 
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The bailiff who is only a pernor of tfie profiti 
and no tcnant, needs uo admittance (r). Nor 
fhall a guardian, as fuch, however appointed; 
bc admitted himfclf ; but the infant by fuch his 
guardian \ The Infant, and not his guardian; 
being tenant to the lordi 

If therc are feveral joiht-tenänts whö hävc 
been admitted,. and one die, the.. furvivors con- 
tinue in of their former admittance : No new 
admittance can be neceflary as there Jl49^new 
tenancy created {J)i 

\ But it is otherwife with refpe6l to coparce- 
ners änd tenants in common ; for they tranfmit 
feveral eftates ; and the pcrfon taking from theni 
will'Be in of a new feifin {c)i 

A widow taking her freebench, or an huf-' 
band his curtefy, or on luryiving his wife who 
was a termer for years, are faid to continue the 
feifin of the deceafed, and, therefore, to require 
no new admiffion ; though fome affert it tö bc 
dependant-upon cuftom \f^* 

As the tenant could not marry withoüt thö 
confent of the lord, he eöuld not, by reafon of 



(f) Co. Copyh. 7156. Tr. 128. 
{d) Ctf. Copyh. f. 56. Tr. 130. Kitch. 122. a. 
{e) Co. Copyh. ubi fup.' Caltk. 64. Siudpoß. 
{/) See poßf eh. 7. and the books there citcd» 
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fuch marriage, introduce a perfbn into the te- 
nancy bat by the lord's approbation. If the 
lörd approved of the individual it was a diredt 
acceptaace of fuch perfon into his allegiance^^ 
family, or teaancy* No further admifliou coüld- 
have been requifite : he had already accepted 
the perfon as worthy of his confidence, and as 
entitled to his proteftion. 

On the marriage of a ferne copyholder the 
hufband becomes entitled to the pofleffion of the 
lands, — to receive the rents and profits ; and if 
fhe took by defcent he may even enter before 
admittance (^g). He too muft return the fer- 
. vices to the lord (^) : And it is the hufband and 
not the wife who is to do fuit and appear upon 
the homage in Court (/). With refpe6l to free- 
holds, the hufband before ifTue had, did homage 
together with the wife ; though he only repeated 
the words: yet, after having iffue, he did ho- 
mage alone (i). But as to copyholds, the hav- 
ing ifTue does not, generally fpeaking, feem ef- 
fential to curtefy* Without a fpecial cuflom 
copyholds are not fubjeft to curtefy at all ; or, 
in other words, the hufband is not entitled to 
thcm after the death of the wife. And in al- 



[g) See fVatk. on Defc. 53-4. Not. and the books thcre 
cited. 

[h) CaliK 52. Cro. Eliz. 149. Heää v. Chalener. 

{i) See Cro.Eliz. ubi fup. And this is the ufual praflicc.. 

(*) See Co, Litt. 66. a. and 2 Bk Comm. ia6. eh. 8, 

T leging 
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iegiiig fuch cuftom when it docs exift, the 
having iffuc is feldom lain as a requifite (/)• 
Irf fuch cafes, therefore, he is as much fixed 
in the tenancy before iffue, as much initiaied^ 
fts the free-tenant would have been afterwards. 
The free-tenant after iffue had, became one of 
the pares curtis and did homage fblely to the 
lörd. Tiie copyholder, without iffue had, be- 
came immediately enabled to fit on the homage 
of the Court, as, it (hould feem, did the free- 
tenant alfo. But, during the life of the wife, 
he fat there, in the latter cafe, for her, or in her 
right ; but afterwards, in cafe he was to retain 
the lands during his life, he fat there in his own. 
Hence his eftate was properly called his free* 
benchy' denoting his capacity of fitting on the 
bench of homagers. Hence, for the fame rea- 
fon, the eftate of the widow is ftill fo denomi- 
nated ; — and hence alfb the term " benchers,'* 
or " free-benchers,'' is ufed in many manors, 
in cuftumals and ancient roUs, for fuiters dr 
hortiagers. 

If the hulband was a copyholder in his own 
right, he, of courfe, did luit ; but when he died 
his wife became entitled by cuftom to retain the 



(/) In a great number of manors the cuftom runs, gc- 
jicrally, that the hufband furviving the wiffe fliall have her 
lands, \äc. In othcr, and chicfly more modern, cuftumals, 
it is exprefsly faid, that he fliall have them " whcthcr 
iftuc ar no iffue." 

lands, 
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lunds, and thcii fhe fat on the Hömage (tn) i . 
then fhe became a hencker ahd did fuit. — If the 
wife had a term for years ift a copyhold, the 
hufband became entitled to it on her death by 
a kind of furvivorfhip, as in the eafe of real« 
chatteis at common law (»); 

In thefe äafesi therefore, the necieffity of uti* 
lity of an ädmittance of the hufb^nd on the 
death of the wife, or of the Wife on the death 
of the hufbahdi feems utterly pfeduded. The 
lord, by confenting to the marriaee, knew ofj 
änd accepted, the perfon fo married to bis te- 
rianti as one of his own people.* Such marriäge, 
änd co-häbitation on the plarticülar lands witmn 
the manor (for copyholders were ruftics and 
employed in hufbandry,) were of fufficient no- 
töriety and publicity as to the other tenants. 
Add tö this^ that ä flne being moflly paid on 
marriage it would have beefi ürireäfonable for 
the lord to cxaft another in cotifequence of a 
faew admifEon ((?); In all pointsthere waSnone- 
ceffitj or^reafpn for an ädmittance of the one on 
the death of the other, The furvivor was al- 



(«) For ä woman may fit upön the homage in a cuf- 
tomary Court, ör cvenr in a Cöurt Baron to prcfcnt, täc 
But flie ihali not fit in the latter Court as a judge to try 
iflues, läc. See i Infi, 119. and Watk, No. CDXVIII. to 
Qilb. Ten, 475. 

{n) See Haucheh^ cafe. Dyer ^^u a, pI. 90. &c. pt^ßi 
eh. j. 300. 

{0) Litt; / 174. iC 209. Co. Litt. 117. L 139. ^. 

T 3 r«ady 
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ready known to thc lord and approved of by 
him; and the legitimacy of tht poffeflion 
was equally notorious to the tenants of the 
manon , 

particuiar-dutc ^ Again ; though a copyhold be limited to fe- 
•^rtnuHi- i^ygj.^1 perfbns fucceflively by way of remainder, 
the admittance of the particular tenant will be 
the aiTmittance of all ; though he be only tenant 
For years: For the particular limitation and 
remainders over form but one eftate at law (/)* 
The felfin extends to the remoteft remainder- 
man; and thofe in remainder may furrender 
\their portions (y), or enter when their eftate 
falls into poffeflion, though they never werc 
adinitted perfonally themfelves. 

Rercrfion. A reverfioner alfo may furrender (r) during 

the exifteitce of the particular eftate ; or, if thc 
particular eftate determine, he fhall be in 
ßatu quo prius (j). For a reverfioner continues 
in of his original feifin. 



{p) 4 Co. 23. a. I Venu a6o. Batmcre & Graves. i Mod. 
102. 120. S. C. 2 Lev. 107. &c. &c. See pofi. eh. 7. Of 
Fincs, p, 296. 

(^) Cro. Eliz. 504. Gyppen Sc Bunney. 3 Leon. 239. But^ 
Ißr bi Lightfoot. 4.IAiJ.iiu Hegger bc Felßgn. Cro. Joe. 
31. Aimcelnu v. Auncehne. 

(r) See ante ck. 3. p. 58. 

(i) 9 0$. 107. «• 

But 
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But if the particular tenant, remainder-maM, sarmdenff 
or reverfioner, lurrender to the uie of anotheri lewrikm. 
or die and the eftate defcend, the furrenderee or 
the heir muft be ^dmitted ; for the original 
feifin canriot extend to them (/). 

So, if a copyhold be furrendered to the ufe^Jo^nt^emBifc 
oft wo or more perfons jointly, the admiffion of ' 
one of them will be the adtpiffion of all; as. 
they all comppfQ but on^ tenant to the lord {u)^ 

Each being felzed per mie et per tout^ either 
©f them may releafe to his companions, and no 
further admiffion of them will be requifite ; as 
the tenancy would not be altered by the fe-^ 
^effion of the individual [w). 

So, if one die, the others take his fhare, and 
^ontinue in on the original admMion {x). 

Andas feveral coparceners are bnt one tenant;\spp»«n«»w^ 
{^y\ one admiffion will fuffice for all of them^ J 

(/) See TVath Gilb. Ten. No. LXXVII. p. 417. and p^ß. 
fh. 7. Of Fines,)>. 297. 

(w) Kiich. 122. a. 2 Wilf. 162. Roey. Hutton. and/g/?. 
eh. 7. 

(wymnch.^. fVare & Pretty. Waik. No. LXIX..to 
Gilb. Ten. 411. , 

(x) Kitch. 122. a. 

{y) Vide Britt, cap. iig. fol. 270. b. Fleta. Lib. 6. c, i\ 
f. 17. Litt. f. 241. Co. Litt. 67. a. &c. 163. b. &CC. j Legn. 
13. Ca 30. Bro. Coparceners, 3. Stat. Hibern- 14, Hen. 3. 
2 P. fVms, 614. &e. &c. 

T 3 Thcrcj 
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There is, indecd, a diSium qf Lord Kenyön tci 
the contrary, in the c^fe of Doe d. Tarrant v. 
Hel(ier (z), that, though one joint-tenant fills 
the tenancy, it is not fo as to cöpärceners : yet, 
if this bei aw, it would, 1 apprehend, be no fmaU 
^ifficulty to reconcile it with former decifious 

In many manors, in various parts of the 
kingdom, particularly in Suffolk zn6, EJex^ It 
is ufual to admit coparceners together and to 
take fingle fees. And in Alifon's cafe (^) the 
Lord Chancellor decreed that a furrender fliould 
be rtiade from a truftee to two daughters, who 
were heireffes to the premifes; and that they 
Ihould be admittcd as coparceners. 

Coparceners may, indeed, be admitted ic* 
\ j verally, and this is frequently done. And the 
^ reafon for fo doing is obvious, as to the ftpward, 
lince it multiplies his fees. The fine, indeed. 
wonld be the fame, whether they were admitted 
together or feparately ; fince, if they were ad- 
mitted feparately, the fmgle fine would only 
be apportioned ; but the fees would be encreafed 



(z) 3 Durnf, & Eaß^ 165. 

(ö) See the books bcfore cited in {y ) and the fecond re- 
iplution in the cafe of Marrh ^ al/v/Prince. Cro.C^r^ 

5^^: " ' ^' ' 

' {b) 9 Mod. 62. 

ficcording 
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«ccording to the number of perlbns admitted 

If coparceners are admitted together, it fhould 
leem that they inay rcleafe to each other ; as 
coparceners may releafe at common law {d) : 
and, if io^ no further admiilion can bc necenary 
any more than in the cafe of joint-tenants. For 
a releafe of a copyhold Can only be good to 
thofe who are already in the tenancy ( ^ ), 

But, though coparceners take but onc eftatej 
they tranfmit kytVdX to their heirs ; and, there- 
fbrc, if one die, the others, or the heirs of the 
deceafed, muft be admitted to the portion which 
Ip dea^ves (/ ) : a fortiori^ if one coparcener 
fiirrenders to a ftrangen fiich ftranger muft be 
admitted; flnce he cannot poflibly be fuppofed 
in of the original feifin. And io alfb if one co- 
parcener y«r/r«^irr to the ufe of the others, (as 
(he inay dp, as one might have enfcoffcd toe 
others at common law) (^), the others muft be 



{c) And, what is of cönfidcration, xheßamps would now 
be multiplied on fuch feparate admii&ons. See Stau 3^ 
(?<a. 3» caf* 90. / II & 13. 

{d) Co. Litt. 273. b. Gilb. Tin. 73, 

(e) I Leon. 102. fVakeford^ cafe. (?//*• 300. 311^ and 
foß. ck. j. Of Rnes^. 292. 

(f) Co. Copyk. /. 56. 7r. 130, CaltA. 64. fFatk.üo. 
qLXXIV. to Gilb. Ten. 478. 

(ff) See Gilb. Ten. 73. 

T 4 admitte»! 



aSa . ADMISSION. 

admittcd to the portian fö furrendered : for of 
that portion they would be in by thc coparcencr 
Ib lurrendering, and not bj their <:ommoa 
anceftor, and, therefore, of a new feifin. 

7^JS?m. ^^^ tcnants in common taking feveral eftates, 

they muft be feverally admitted: Here being 
not only a plurality of perfons, but of tenants 
alfo, as the terms imply (>4j. And, confequent* 
ly, if one tenant in common furrender to ano- 
ther, or die, the furrenderee, or the heir, muft 
be regularly admitted (/). 

Lord. If a copyholder lurrender his copyhold to the 

nfe of the lord, the intereft of the copyhold will 
be fufBciently vefted in the lord immediately 
upon the flirrender without any other a6l done ; 
for the lord cannot admit himfelf (A). 

Admiffion is an initation into the tenancy^ 
isan acceptance of a tenant \ and at the fame 
time invefting the perfon admitted with the 
corporal poffeffion of the lands. Hence then 
is the lord incapable of admiffion. He cannot 
be a tenant : he cannot hold of himfelf: nemo 
' fotefi effc tenens et dominus was the maxim of 
early days : and as to the transfer of the cor- 



{h) See I P. tVms. 21. i Lord Raym. 631. aiid />£/?• 
p. 7. Of Fines. 

(i) Co. Copyh, / 56. Tr. 130.. 

(i) See Co. Cepyk.f. 38. Tr. 85 ; and SuppL/. i. p. 145. 
and fee i P. fVms. 17. Lex Cußumaria^ 102* eh. 13 

poral 
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poral pofleffion of the lands, it was accomp-» 
lilhed by the delivery of the rod as a relinquifh- 
ment of the feilin. 

In admitting a tenant, the lord is merely an Theiordma^. 
inftrument rwhether the admittance be on ^ Tnl^lm^J 
voluntary grant, a furrcnder, er defcent, 

If a copyhold efcheat to the lord, he may 
demife it by copy again ; but the demife of it 
by copy again- is entirely dependant upon his 
own inclination. He may keep it in hi^ own 
hands as long as he pleafes ; or he may, if he 
choofes to do fo, abfolutely change its nature and 
turn it into frank-fee. But though the grani of 
fuch land by copy i.> dependant upon his will, 
the admittance upon fuch grant is whoUy regu- 
lated by the cuftom. By the grant the lord 
has fignificd his choice, and bis Option ceafes, 
when the cuftom immediately attaches and 
imperioufly prefcribes the form. 4H[e becomes 
a mere inftrument : he cannot vary the tenurc 
or eftate, the rents or fervices. If the cuftom 
Warrant an eftate durante vtdufitate and the lord 
admit for life, it will not be obligatory on his 
fucceflbr: if he refcrve tcn fhillings where the 
ufual rent was twenty, it will not be good. 
And, indeed, the law is very ftrift in this point 
of rcfervation ; for though the ancient accuf- 
tomable rent be referved according to the quan^ 
tity, yet if the quality of the rent be altered, 
the heir may avoid this grant, For if the an- 
cient rent from time to time had been twenty 

Ihilüngs 
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ihillings in gold, and the lord relirve it in filvcr, 
this variance of the quality of the rent is in 
force to deftroy the grant : fo if the ancient 
rent has been accuftomably paid at four feafts 
in the year, and the lord referve it at two feafts. 
So, if two copyholds efchcat to the lord, tho 
pne of which has been yfually demifed for 
twenty fhillings rent, the other for ten fhillings 
rent, and he grant them both by one copy for 
qne rent of thirty fliillings ; thi? is not good ; 
gnd fo if a copyhold of three gcres efcheat ; 
which ha? ever been granted for three fhillmgs 
rent, and the lord grant one acre, and referve 
pro rata one (hilling rent, the true and antient 
rent will not be refcrvcjd (/), 

Ip admittance on a defcent or iurrender the 
lord is alfo a mere inftrument. In the latter cafe, 
he has only a power or authority to admit accord«? 
ing to the furrender. He cannot vary the eftate 
limited by the furrenderpr, or grant it to a per-« 
ibn whom the fiirrenderor has not deiignated, 
If he adm:^ otherwife, hpwcver, fuch his a<S 
may bind himfelf, it will be by na means oblir 
gatory on others. If a furrender be to the ufo 
of A. and the lord admit B. fuch admittance 
will be .without Warrant and, t;herefore, void; 
and the lord may notwithftanding fuch admit- 
tance, grant admittance again to A. If hie a<l> 



(/) Co. CopyLß 41. 2 BL Comm. 370: ch: 22* and antf^ 

(^-3. Of Grants^. 48. 
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mit J. and B.y A. ihall take the whole ; aii4 
thc admiflion of B. Ihall have no Operation. 
Jf the furrendcr had been to A. for life, and the 
lord admit him in fee, A. WQuld only take for 
life agreeably to the iurrender. If the flirren- 
der had been to A. abfolutely, and the lord adf- 
mit him on condition ; or if the furrender had 
iDeen on coqdition, and the lord admit him ab- 
folutely ; the fyrrender ihall controul the ad- 
miflion {m)^ 

On admittance on a defcent the perfon ad- J^J.^^'jfl^^ 
paitted is in by his anceftor («), and on a lur- thefurrc^deroc. 
render by the furrenderor {o) ; and not by the 
lord; and, therefore he Ihall be paramount thc 
lord's charges (/>). And, in like manner, hc 
whois admitted on a grant is, on fiich admit- 
tance, in by the cuftom ; and, therefore, not 
fubjeft to any charges ox incumbrances of thc 
lord(y). 

And asthe furrenderee is thus, on admiflion, J^datitik 
ia by the furrenderor, io fuch admiflion fhall 



(wj 4 CV. 28. h. Co. Copyk. ß 41. ^ Burr. 1543, 
Baddley v, LeppingwelL 4 ibid 1961, ^^^ d, 'Hoden v, 
Qr'tßthi, ' 

(«) See 4 Co. 22. b. BrowttU cafc, 
^o) See antech, 3. p, 106. 
(p) Co, Copyh. f. 41. Tr. 91. 

iq) 8 Co. 63. Swayne's cafc, fVatk, N, LXXJ^VI, ^ 
^'tlb. Ten. f. 430,^and anie eh. 2. Of Grants f. 45. 

relate 



j 



.ßremifles^ fo that the reverfion coutiniies lö 

^ him, aiid the condition be broken or ftilfilled 

; (as the cafe may be), or the particular eftate 

oetermine, he Ihall be in ßatu quo prius ; and 

fb no new admittance can be requifite, and, 

confequently, no fine can be due (0)* 

^ÄV. ofimn. But if the original copyholder convey the re- 
¥crfion. verfion to a Itranger, luch Itranger cannot en- 

ter before his admiflion, Foi; before his adniif^ 
fion he is not tenant to the lord. Such rever- 
fion lies in tenure ; and the reverfioner cannot 
place another in the tenancy without the lord'3 
Gonfent : he can, therefore, only pafs his rever- 
fion by furrender on which an admiffion would 
be requifite; and, confequently, a finc would 
be due (^). 

tokirt ncw ^^ ^^^ ^^^^ ^^ Lord Mansßeld^ in the .cafe öf 
•ft»tc. Roe d, Noden v. Griffithy according to Sir James 

BurroWy thzt if a copyhplder in fee ('to which 
eftate he had been regularly admitted) fiirren- 
der to the ufe of himfelf for life or in tail, with 
remainders over, and the ültimate limitation to 
himfelf and his heirs, he need not be admitted 
ön fuch flirrender ; for he was tenant akeady ; 

{a) ^Co. 107. Ä. I Leon. 174. Bulleyn & Granu Cr 9^^ 
£liz. 148. S. C. KitcL 123. a. Calth. 60. Co. Copyh. 
y; 56. Tr, i^g. Gilb. Ten. i8i. 194. 276. See alfo 2 Juß» 
Blackfl. Rep. 1046. 

(*) See GM. Ten. 181. and Watk. N. LXXXIII. p. 429. 

and' 



^hd confcqucnfly would not be fübjefl lö a 
fine (^). 

But this pofition,is open to much obfervationt 

In Mr. yußi(fc B/acißone*s report of the fame 
cafe (<?), the admiflion of the copy holder i$ 
läid to have been compelled^ 

Befides, though the ultmate limitation was 
the öZ^eftate it döies not follow that the/r/ör ^ 
one was fo — If ä perfon feifcd of freehold lands 
devife to his heir for life, the heir fliall be in by 
fürchafe ; but if he devife to fifty ftrangers with 
thd ultimate. limitation to his own right heirs 
they Woüld be in by defcent : in the fir fl: cafe 
the heir woüld tak6 a new eßate\ anfcftate for 
life ; not the cftatc in fee which was in the 
anceftor ; in the latter he would take the old^^^ 
cftate ; a portion of that very fee, 

The particüfkr eftate, therefore, taken by 
theiurrender, wäs*f?p/ the eftate which the te- 
nant had before^ as the revcrfion was. It was^^ 
a nis^ eftate to which he had never been admit- 
ted.' .*« The lörd/Vindeedj « knew his tenant ;'* 
but aii admifiiöii is not merely an acceptance of 
a perfon as a tenant, but as a tenant of the partim 
cular länds* \ 



[d) Sec4jB«rr. 1952. 

(4) See I Blaek^, lUf. 605. 

V and 
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If a perfoti bad beeti regulirly admitted tO 
Blatk , Acrcy and hadfwörn fealty to thi lordj 
and purchafed JVhitt Acre afterwardsj Ke muft 
haveb^eii admitted toJVhiti Acre alfo (/): 
yet **the lord kncW his tenant f * he had ac- 
eq)ted him as a tenant, geiaerally, and had ie- 
cürity for hisfidelity. In fome mahors, indeed^ 
he would not pay a ßne ; but he certainly ought 
to be admitted equally as if he was to pay onc* 

In Burrow it is faid thät thc lord coüld not 
have compelled a new admiffion of the huf- 
band, eyen if the wife had died; and therö 
couldbe no admiffion of the children ünbom* 
But if the wife had died during the life of the 
hufband^ it could not have made him the mo«c 
er the Icfe a tenant. Had ihe ^t^^ there werc 
iruflees to take the eftatc : there was a vcfted 
remainder in them for preferving Kontingent 
ones. 

Again, itis there faid, •^aperfoo coüld not 
be admitted who Was tenrnt hrfore:' This is 
;true if we confine it to th&fame eßate. He 
could not be admitted to the farm a^KgU to 
which he, had been alfeady admitted 2 lie could 
not be placed in a tenancy Vrl^k^ he already 
üllqd ; or havo that feifin given him whidh hc 
already had. " At leaft/' it goes Qn " it wa» 
no^ requifite for him% though it migh t have 
Feen lo for his wife arid cliiBrenP Tnu admit- 



(/) See C$, Copyk.ß 21. fr. 16. 

tance. 



tatice^ indcedy he would continuö tenaiit; but 
this iA^6tjld be of his cid eßaUj which he had 
Sefore ike making of fuch furrendiVi and nbt of 
the eftate tö he iaktfir under iu limitations. — It 
muft be "upon thk gr öünd, therefore, that tbe 
doörinc is to be fuppbrted : The fiirrenderor 
needs no admiffion ; fbr be is already tenant to 
the lord, as to the la^ds, with refpeft to his ^A/ 
^ßate i which mttft cöntinue tili there be aii ad- 
mittance und^ tbe furrender. And the wife 
necd not be admittcd tili the eftate comes intö 
poffeflioa by the hufband'^s death* The furren- 
der being for a g(^d confideratioit, cannot be 
revoked by the hulband, though there be no ad- 
mittance; and the lord'is bound by theaccept- . 
anceof the furreAKlet, acKi compellable to ad«« 
mit according to its^ limitations. The adnait- 
tance of the ftirrendci^or^ therefore, may not be 
ejfentialy as he wonald continue tenant as to hi^ 
cid eftate: but it does not appear clear that the 
lord might not call him in by proclamation and 
compell him (as it is faid in. Mr. Juftice Blacks 
ßöne^s repöit of the Cafe,) to be admitted under 
paiii. of forfeiture, to that eftate whick he is to 
takß under the furrender. Where the lord is 
compellable to accept % furrendery he may, ia 
his tuni, compel an admiflion as a confequence* 
He may, indeed, waive luch admiflion ; but the 
waiying of fuch admiflion is an acknowledge- 
mcnt of his right to infift oii it if he chofes to 
do fo, 

V % As 
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FINES, 

As to the fin?, indeed, much lAay be urg«<Ji 
For though a fme cannot be due without an 
admiifioQ^ an admiflion may be without a 
finc. Howcvep as a new eßate is .limited it 
ihouid feem that a fine would be due ; though 
■ I believe it is feldom takci\ öj to the eßati oj the 
furrenderor in cafes like thcfe. 



Kot due OD a 
rcleafc of rigl 



L/ If a perfbn having a right to a copyhold re- 
] leafe to the tenant by wrong, no fine will be^ 
/ in confequence, due (g-) ; as the releafe pf a 
I copyholder can operate only by way of extin- 
h guifhment (Jii) ; and the releafee having been. 
' already admitted^ need not be admitted again. 



•r rtcovery pf 
feifm by a liir- 
leikt: 



•^not wbere 
th^ fame cftate 
ii eMtinaed, 



So if a copyholder be diffeifcd, and afterwards 
enter on the diffeifor, or recover by plaint in 
nature of anaffize, he will need no new ad- 
miffion, and, therefote, (hall pay no fine ; for 
he will be in of his old feifin, and reftored to 
his former tenandy (/)* 

In cafes too irt which the poffefRoii of the 
deceafed is, as it were, coritinued, as iii thofe 
öf dower^ &c. It feems no fine will be pay- 
äble as no new admiffion will be neceffary : But 
for this itcpoß. p\ 299^ 

(ff) Co. Litt. 59. a. N. {%;) 4 C». «5. i. 6 J^m. Ctpjh, 
{ß. a,) fl. 9. and (ee fPatk. No. LXIX. to Gilt. Tm, 
, (Ä) See ante p. ö[. »79. 
• (/•) Ct. CopjA. /. 56* Tr. ug, 

Thirtlly 



ttßuy ^ injß» 
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Thirdly : — ^A fine is payable on the admiffion rr»«ii, 
*^ ofa tenantW And here we may enqüire yrho "^^"^^ 
comes within that dcnominatioii at law, 
Now a ienant is he who halds oi the lofd (i); 
and, coiifequently, there can bcno tenant wnere 
thcre is not Jung ^^A/; and, therefbre,' 

A perfon having an eqnitaljlc intereft only, as f^^i^J^ 
Firßj A ceßui que ufe or truß (for the fta- " "^^ 
tute of ufesdoes not cxtend to copyholds (/), 
cannot be a tenant; as aa uie lies not in te- 
hure (ni)^ 

A^d, as the feofiee to ufes was the tenant at 
common law (»), fb here the pcribn having the 
legal eftate is tenant to the lord ; and> confe- 
quently, where a copyhold is deviled to A. in 
traft for B.j A. mnft he admitted ; and on his 
admiflion a fine will be duc : And if the eftate 
io devifed be defceadible, the heir or reprefen- 
tativ6 KÄ A. muft be admitted on his death; 
t?ut on the dqath ofJ?, no admiflign would be 
rcquifite («), 

1^ ' ' • ' ' ' I 1.1 • 

(*) Co. Litt. i. a.itb. 

(/) Cro. Car. 44, 2 Fe/. 257. 

{m) 2 Bf. Camm. 331. eh.- 20. See Co. Copyh. ß ^2. 
% Vtf. 304. Jenk. Cent. 190. Ca. 92. Hard. 496. 

(«) See Jenl{, C4nt, 190. G». 52. a Vef. 304. N. (i) xm 
Qo. Litt. 271.4, ; . . • 

(ö) See ^0or^89O. Rivet^ csSt. xVef. 121. -Ä/rir ▼. 
Poulton. i Burr. ao6w Earl of JBä/ä y. ^^rr/. t Vemon 
^Im Trinity ColUge^ Cambridge, y. Brc(wne. 

W 3 - ^ccondfy: 
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» 

corcntDU Sficöndfy :— If a cDpyfaöldcr ewenant toiur-? 

rcnder to^thc ufc of ^. ; and ^^ beforc a fuf^ 
reoder be roadc, afEgn his ixitereA to B, and 
/>4^ir thc furrcnder be madc to thc tife of Ä, 
ooe £ne only wilt-be due on ^5 admiflbn ; zs^ 
A. was ij^wer tcnant to tfac lord (/>)- 

K^nifiyafi«. . Thivdly i-^^o ^, pßrfon Ijaving o» equ^ of 

^^^"^^ redemptim may dilpofe of it by decd or devile 

without a furrender (y), atid^ confcquently, tio 

admiffion would be ixeceffary, and ccmfequcntly 

no fine would be due. On forfeiture or breach of 

. thc condition, thc furrenderce would becomc 

^' thc legal tenant ; who muil thericupoa bc ad-r 

^ jmittcd and pay bis fine-(r)^ 

Autiy^rity. Fourthly ;r--SG a pcrfbn having an autkeriiy 

only, and not any legal intereft or eflatc in thc 

; premifes, is not a tenant ; and^ dierefore^ necds 
no admiffion, and, conlequentiy, fliali pay xto 
fine : Aßif ^^ Ixirder and direiP^ my exccuton 

\tofeIl (s). , 

h^^T^l ""^ Commiffioners of bankrupt have an authority 
eftate. givcn tfacm by thc ftatute to tronvey thc copy-r 

ip) t Dürnß & Eßßt 484.. Th9 Kingy. the tord <rf thc 
manor of Hendln* .r 

(j) I Ati. j88. 390. a Jtis 38. 3 Jtk^ fji* f Sn9* Qhmn. 
Ctj/1480. Macnamarav, yonesy &c, 

(r) (?;i^* r^«. 176 &e. 2 Vif.%0%. hc. Fmpofty* JPw- 
^; iMfw. a TiPr^. g&y. Tredway v. F^ih^rhf* 

{s) Cro. Jac. 199. \B^a/& Sksplurd. Ggsli, 46. Ca. S7\ 

holds 
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holds of thc banknipt by deed indected and en- 
rolled ; but the pcrfon to whqm tbey are con- 
veyed is, by the exprefs provHion of thc aft, 
1 S Elisn. c. 7. f. %. to pay or Compound for thc 
accuftomed fines. If theCommilfioners, tbcrc- 
fbre, convey to thc affignee^, fuch afCgncc$ muft 
be admitted and pay theif fines, and convey the ' ^ 
^opyholds to thcir vendcc by tjbe ufoal modo 
pf furrcndcr. To avoid, therefore, thc pay- 
i^itvit of dqufcjle £ncs9 it was recommciaded by 
Jfuord Hm'dwickcj in thc cafe of Drury and Man 
{/), to the comnniflloncrs, to except copyholds 
ont of the Acta of afHgnment, and convey im-? 
^ediatcly to thie pnrchafcr. 

F^^^ /—rWhcre, by thc cuftom of the ma-» Bj^Hffofti» 
iior, the baillff of thc manor is to havc thc lJ!?^^Sr~ 
Y^ard(hip of the craybold-heir, being nnder thc 
age of fourteen, inch a guardian ^ihall ncither 
be admitted, nor pay a £ine ; becanic bc is but a 
pernor of the profits, and that not in bis owa 
right, but in the right of him to whom hc is 
gnardian (u). 

Sixthly: — ^Where a perfbn who has bccniR^«fce^<»*, 
wrongfnily admitted ohtains a releafe of thc " 
right j ho new admifDon can be reqnifitc as he j 
^as before eqiiaUy tenant to thc lord; and,^ 



(/) I Ath 95. 

(») Co. Copjh. / 56. 7r»Äs, /• 128» 

u 4 thcrcförc. 
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A rcvcrfioßcr vre havc fe«i (f) mnj enter em 

thc determination of thc particular cftatc with-r 

out a new admittance or fine ; for he woiild bc 

•^levcrßMier. ^ of his old fcifiu : but if foch Tcverfioftcr die 

, , ' 4«ring thc continvance of the parti<ai4ar eftate, 

]hs heir rauft ^ admitted and pay his fine ; for 

8 reycrfion h a tenement (J} ; and ^^ heir. 

^ here takes it by deiccnt^ 

joint^enam». SccanJfyy Whcrc a linrender is made to thc 
ufe of two or more^/W/K, they are all but (me, 
tenant to the lord ; and tbeireforQ, btist mtt ßi^ 

Cixcith.) is due oi> their admiflion. And on the death of 
one of 1 tbem, fehe furvivors take hisr feaxe and^ 
contm^ie in on the wigioa^ acii^^ 

^ojercwitt». So BS fevcfal coparccners; raaka but oo^e te^ 
nant, one fine ouly would bc due on their ad^ 
mittance (i). 

If they are admittied feverally, ihe fine muft 
be apportioned : as if three coparceners be ad-, 
mitted feverally, each muft paj athird of the,. 
whoie fine. , 

(S)eath.) Biit wben one coparceaer ^ies> th? others (oi. 

the heirs of the deceafed) muft be admitted ta 



{e\ Ante f. 287-8. 
\{f)Dyej'ii'f.pl.2e. 

(g) See KkcL 122. a. Co. Qspyh. ^. 56- Ü (fTtlf. 1.62. 
Roe d. Jßton v. Hutton ig qL Aii4 ant^ eh. 6. p. 272. 
(Ä) Set^nie p, 277. 

Ae 
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thc ömre pf tl^ one fp dying, jarjidj^ay their 
fine (/). / 
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So tenants in common rauft bc feverally ad? ^^^^^ j, 
rnitt^d and fhdll pay fev^ral fioes j thcy baving ~m™o«^ 
feveral eft^tes ; here iiot only being a plurality 
of perlbns but of tcnajits alfo, as tbe terms 
imply (i). ^ 

Thirdly^ Where tbe intcreft of thp pcrfbn c^ntfeuanceof 
claiming is only a continuance of the e^te of ^ ^^^ «^^ 
the deceafed. Aud firft with rcfpcö to free- 
t)ench, 

Thcre are, indeed^ books in which it is laid rreebcaeii. 
down that the widow rhuil be admitted to her 
freebencb and pay her fine ( / ) ; yct, according 
to otWs (whieh fe^m« the better opinion) fhe 
fhalLbjp inoftheeft^te of her hulband without 
adrwiflion, and, cpnfequently, without fine: ' 
the eftate in free bench being coofidered as an 
excrelcence growing of itfelf out of that of thc 



(/) Co.Coftyh. f. 56. p. 130. Calth. 64. Gilb.Tn^n. 
Wati N. C^XXIV. p. 478. Cß. Lit. 185. a. andir. 

ik) 1 Pr, Wm. 5t I. 1 Lfrd Rtym. i^U Tißer & Wigg. 
jP. flolu Sind ante f. 28p. 

(/) Co.Copyh.f. 56. Tn. p. ia8. ICttch. 123. a. (who 
fays that the €ufi$m ßf thi Män9r is to be cöniidercd.) 
Gilb, tcun a?3-4* 

hufband 



300 



FINES. 
hufband ^afed bcing, as it wcrc, a continuance 6t 



And with ref^eft to the threc inftances im* 
mediately preceding, we may remark that majr- 
riage, being origin3.Uy with the confent of the 
Jord, amounted to aii admißion ofjhe hulband 
as tenant. The hufhand on marriage becämc 
poffefled in the right of the wife ;. and on mar- 
riage a fine was generally paid. A fine, there-. 



(m) Hob. j8i* Howard y. Bartlit. i Lev. 20. Ckan-^ 
irellv. RändalL Ibid i*j2. Newton v. Skaßo. Hutton i8* 
Jurdtn & StoAc, S^e 5 J?«rr. 2787. Vau^a^n s.'Atkm. 
Watk. on Qilk Ten. f. 440. N. XCVII. * Noy. 'iq. Re^ 
piington & Coie, 

(») See the books cited in [m) zni Moore 597. Buüock 
V. JXbUyn I Leon. 4,. ca. 8. 4 Leon. 117. ca. 236. IVatt^ 
♦«^D^. 53-4. not. / 

(c) Dyerz^i, a. Hauchetss^^^. 3 Leon. 9, Dedicoh 
cafc. Calih. 89. 95. G?. Cofylu / 56. />. 129. GHh. Ten. 

333v • 



Curuiy. Secondlyj And fp with refped to cürtefy : for 

the hulband fhall havc his curtefy without bcing 
admitted after the death of his wife («), 

Vim^il^f^ Thirdlyy So if a perfon intermarry with a 

'' \ ferne copy holder in fee or for years, he will bc- 

come intitied in her right, and (hall not bc ad-: 

Imitted, and, therefore, ihall not be fubjeft to 

(fine; nor, in the lattcr cafe, if he furyivc 

\/jer(ö). 



\ 



forty having been alrcady givcn, and thc huf-i 
band by marriage having become älready fixed 
in the tcnancy, it feems to foUow that no fubfe^ 
quent adrhifiijon could be reqnifite (j>)i 

It was ohce held thät the cxecutors continued Äxccütor^muft 
the eftate of their teftatör^ and fo needed no ad* p*^* "** 
miflion ; byt it is now fettled that they mvift be 
regularly admitted and pay their fines (y). 

But this mnft neccflarily be underftood of luch 
fcftaf es or terms by reafon of which the teftator 
himfelf or original termor, would have been fiib- 
je6l to admiffion. For had a copyholdcr leafedfot 
ycars by licencey the leffce would not require any 
adraittaqce,as he would not become tenantto thc 
, lord ; and, by confequence, his executors would 
iieed none. The term created by demi/e on li- 
cence, would not be a copyhold^ but a common 
law,iutereft (r). Suchintereft might be affigned 
by the leffee without any further licence or ^ 
confcnt of the lord {s)\ it is extendible at 
law (/) ; it may even continue after the deter- 
mination of the copyhold («). The copy holder 

" \ ^3 * ' ^ 

(p) See Watk. N. CXXXVI. to Gilb. Ten. 460, and 
mntep. 272-3. 

(j) I Burr. io6. Earlof Bath v. Jbney. 

(r) See Co. Copyh. / 51. ^Tr, 1 I9-I20, 

(s) I RolL Rep. 508. pL 14. Johnfon v. Smart. 

(/) See fTati. N, CXLVII, VIII, IX. Gilb. Ten. 467. 

(«) Hutt. 101-2. . Turnor v. Hod^es, and fFatk. N. CLIII. 
Qilb. Ten.j^b^ 

is 



li töiiant tö the lord : on kh deadihislieir mü^ 
bc admitted and pay his finc* But the lord 
icannot notice thechange of the lefTee: he has 
a tenant independandy of hinii. But if a term 
of years be limited on zfurrenJer^ or created by 
devi/e (as m the cafe tf the Earl of BafA vi 
Abney (w), in Hauchetfi cafe (x) &c)^ it would 
then be'keld nf the lord by cofiy% the termof 
would be a tenant to the lord; auid^ therefore^ 
müfl: be admitted and päy his finc. 

Heirttiaw. |n ißoft manofs a fine is duc on the admiÄ 
fion of an hcir : and thou^h the heir m^y furren-* 
der before admifiion^ he mall notdefeat the krd 
of his fine. The kwd is not obligöd to rcceivd 
his funrendiä: tili the fiixb be paid (^)# 

occupant. StT Edwatd Cok& t^Wt ux that if a copyhöld 

be granted duranie vitä^ and the granteedie, 
living ceßüy que vie^ and a fbanger enter as a 
gener al occupant y. he {hall be admitted and pay a 
fine (a). 

But the^ better opinion appean to bc that 
, there can be no gener al occupant of a copyhöld 

(w) Burr. 202. 

(*) Dytr 251* tf. and ante f. 300. 
{y) Wath No. CXXXVI. to Gllh. Ten. 406. See alfo 
Ftame^s Pofikim. fforks, 103. See. 
- {%) Go.Cf^A. / 5«. ^. 128. 

/<a)j tfaoujh 



( «r); thoüg^ there majr be a fptcial ohe (^); as 
if it be granted to A. and his heirs during tb6 
life of Ä In which latter cafe, if Jl. die ^^/' 
during the life ofÄ the heir öf ^; muft certainlj 
be adixiitted and pay his fine (r); 

Again: A iSnc is diie **^r euch tencmeftt to ^f^Xpat 
^whkh kt is admilUd^"^ As wliere a copyholder fcvcöi ßne«. 
has {evef al laiids^ feverally held hy feveriä fervi- 
ces^ by copy, the lord ougbt to affefs; and de- 
inand the fines ieverallv, for evcry parcel which 
is fo feverally held (J^ 

Büt if the particuiai' tenant and him in re-f Surrender by« 
maiader or reverfion join in a furrender, the SmÄ^ 

Serfon to whofe ufe the furrender is io mad« gj«>dcr-mciH 
lall pay but öne fine on his aldmittanc«; for \ 
bat oae eftate is coave^^ed {t)^ 

iSo, if feveral cöpärcewrs Join in a futtender^ By<»p»«Mtt. 
i>ut one line will be due (Xi the admittance of th« 
furrenderee (y ). 

f ■ I I i j ii -»m ' ■ I 1 ■■! ■ I, ■ « ■. • 

\ 

(*) iju/i. Blackß. Rep. 1148. Xhe d. Lemprhre^f.Mar- 
Jiä. Ä- C$pfi. / j6. 

(<•) See Co. üopyh. ß 56. Tr. p. iiZ. Gilb. Ten. 327. 

-{^) 4.^p. 27.Ä. Taverhiir ti Crvmwell. Ibid. 2%. a. Ho-- 
. ioYt 8tr HanHnond. Co. Copyh. f. 56. Dougl. 722. ör^wf Sc 
4«Ar, and tbe cafe of Smrkie Marfiiy m Fr/hrrm €>gpfh. 
Aj[)pcndix 280. äSa, 

(e) Co. Copyh. J. 56. ^. 130. jK//^ä*. 123. «. 
{/) Kitch.i%2^.a. . ' '• 

'' ^ And 
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By tenuiUui 
kxmmönf 



^erybcingfuf. 



FIMES. 
Aiid fo of a furrcnäer by feveral jöiht-tcfxahü 

Cr)- . ^ 

And it is faid to be the fame as to tenants iri 
common (^4). 

But üü(;ere whether, if two teiiahts in com- 
mon jom in a furrender, it fliall not operate as 
y^v^r^/giants; /they having feveral freeholds 
at common law); and fo feveral fines be duei 
hotwithftanding the döörine be delivered other^ 
wife by Sir Eaward Coke^ &c. 

För äs tenants in common müft be feveralJy 
ädmitted, they muft, of confequence, have feve- 
ral tenements: and, although feveral tenements 
be furrendered by one Itirrender," the perfon ad- 
mitted to them muft pay feveral- fines (/). And 
this cafc difTers, I conceive, eiTentially from the . 
furrender öf a particnlar tenant and a rever- 
fioner, or of feveral joint-tenants, or coparccnersj 
for in thofe inftances, but one eftate is con- 
veycd, 

If a copyholder fufFer a recovery by plaint in 

nature of a writ of entry in ihtpoß for his better 

affurance, and to defeat- an euate-tail, thofe 

who recover have feifin by precejpt oi habere 

facias feißnamy andthey are in the poß^ and by 



{g) Ibi4. & Co. CopyL /. 56. p. X30. 

(Ä) JGtcA. & Co. übt fupra. 

(/] See tha books rcferred in (^ hÜ: page, 



the 
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the recovery ; and, therefore, but one fine fliall 
be paid to the lord; for the recovery was only 
for further affurance, and the furrenderee and 
all make but one tenant by copy, and fo there 
is due but one fine (^)- 

Having thüs feen when a fine Is due, we will 
proceed to enquire, ßrji'i as to the quantity of 
luch fine ; fecondly^ as to its affefsment^ payment^ 
and refufal\ and thirdly^ äs to the recovery of 
luch fine when due. 

hvA^ßrß^ as to the auantity of fuch fine. QuantUy of 

A fine is either ccrtain or arbitrary. 

A fine certain is when the quantum is fixed Fine 
or definite, fo that it cannot be exceeded by the 
lord* 

But it is not neceflary that it be abfblutely 
certain, if it be only relatively fo ; it is enough : 
for io that it be independant on the will of the 
lord, and reducible to a ccrtainty by reference to 
fomething elfe, it is fufBcient: as to pay fo 
much as the lands are worth by the year at the 
time of admittance ; for here the value of the 
lands may be afcertained; being triable by a jury 



[l) Kuch. 122. h. Co. Copyh. f. 56. Tr. 130. 
(/) 2 Show, Rep. 507. Per Uns v. TituT. Carth. 12. S. C. 
3 LfV* 255. S. C. I Freem. 494. S. C, 

X Whether 



certain. 
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Howprovcd Whethcr a fine bc ccrtain or not mufl be db- 
orullic^i^*" cided by the Rolls of the manor (jn). To pre* 
vent^ therefore, theirbeing confidered as certain, 
it is ufual and pmdent to vary them. But if 
it can be fhown by a feries of ancient Rolls that 
thcy were, in remotc times, ustcertaki, the entry 
^ of'them as certain in fubfequent RoHs, though- 

for the period of two or three hundrcd ycars^ 
will not make ^hcm certain, But the entry of 
^Jew payments will not be peirmkted to ope- 
rate either way ; btit will be deemed to havc 
crept ih throügh the iiiattention or negligence 
of the fteward. Thus it was held in Chancery^ 
in Lord GeranTs cafe, that where by ancient 
Roirs it appeared that thefines of thecopyholdsr 
had been uncertain from the time oi Henry 
the third to the 1 9th of Henry the fixth, and 
from thence had been ccrtain, except twenty or 
thirty, that thofe few ancient Rolls did.deftroy 
* the cuftom fbr certainty of fines :* but that, if 
from the 1 9th Htnry the fixth all were certain 
except a few and no («) uncertain Rollä before^ 
thofe few (hould be intended to have eicaped 5 
and fb not deftroy the cuftom fbr certain fincs« 

u.ccrtain fine. ^^^ unccrtain fine is where the guantum is de- 
pendant upon the will of the perfbn impofing^ 

, ' *' . * ." ^ " * ' ' ' ■ I »I. 

> («) See 2 Bulßr, 32. JUcn v. Abraham. Toth. 167. 

(n) In GM. it is ''foy' which dcftroys the fcnfc o£ the 
paffage : it cvidciitly is mifprintcd for " ää." 
{9) Godb. 265. 

or 
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or affeffing it. And it belongs, of commori 
right, to the lord or his flcward to aflcfs it; but 
there may be a cuftom for the horaage to dö 

ro(/). 



But, though the fine be regardcd as arbitrary, MuftUrcaCw- 
it rrii^ft neveithelefs be, in moft cafes, a reafon- 
äble one. Should the lord be permitted to 
äffeis an ünlimited fiii^.it would open a door to 
much oppreffion; .He might ufe liiclj a poweft 
for the pürpofe öf difinheriting the heih The 
law, therefore, häs^in many cafes, reftriäed hin» 
in his demands. 

In ibme qiäriot-s, äs before obferved, ifthe jfixcdWti»« 
iord itiöuid be {o cxhorbitant in his demänd **^"*'«^ ' 
that the tenant Cännot acceed tö lU he may 
havc the fine affeffed by the homage (y) t büt 
if no füch cuftom exift, the tenant may^uftify Rcafonabifneft 
a refufal to pay it in many cafes; and the reä- mincd^onaö- 
Ibnablencfs of it ihall be determined oa aftiön ^^^^ ^^^"«'^^^ 
fcroÜght(r)v . 



ip) See i Hell. Rep. 48. Cmhb & Bevisy (cited.) i Freem. 
494. ca, 669; 

(q) Seebeforc {p) Crabb & Bivh. 
• (r) 13 Co. I. PPilitnve^scfL{&. Mcdre 623. Valien v* 
Hammond. . ^P.fVms. 157. Cowper v. Ckthy' :indL fee 
the cafe oiGrant & Jßle in Dougl. But^note ; the lord 
is not obliged to prove itsbcingreafonable,thecopyhordi^r 
Vnuft fhow it to bc otherwife. i?ö^. 135. Dmny & Leman. 

x> Jn 
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whcnrcnriöcd Jn c&fcs whcfc thc lord is compellable to ad- 



to two 



vaiuci mit and thc heirs of the pcrfbn fo tö be admit- 

ted would alfo be fubje<S to iincs ön äcceeding 
to the eftate, the fine muft not exceed two 
years improved value of the lands, without de- 
du^ing land tax &c. except quit-rent8 (j). 



^iien not. 



But where Sipurchafer only is finablc and not 

a perfbn taking by delcent, the lord (hall not 

be reftrided to two years, but may, if no cuf- 

tom be to the contrary, take four, fivc, or cven 

^ feven years value (^)* ' 

In fome manors a perfon only fines upon his 
ßrß pufchafe ; as if he purchafe an acre of 
iand^ he fhall pay a fine on his admiflion to it; 
but if he purchafe fifty acres afterwards, hc 
fliall pay no fqrther fine (u). In fuch cafes alfo 
the lord is not reftraincd to two or to feven years 
value (ju). 

So in cafes where the lord is not compcl* 

j able to admit, but the admittance remains mere- 

ly voluntary, as on grants of efcheated lands 

and the likc ; or where they are grantable only 

for life, without a right of renewal^ the lord 

(5) Dougl. 72a. &c. Groftt & JfiUf and fcc 2 Strange 
1042. HaltoHy Bart, v. HaJfelL 

[t) I Frtem. 496. Plnfent^s cafe, cited. 

(tt) Manor of Harrow-on-the Hill^ tsfc. And noticed by 
fJotüngham^ C. in Morgan & Scudamore. See iSreem. 
496. in King y^ Dillington* 

1$ 
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• is under no reftriftion whatever (w). In thcfe 
cafcshe is under no Obligation togrant at'all: 
if he choofes to do Co^ he may fix bis owu 
terms ; if the perfon wilhing to beconie tenant 
does not care to accede to them he is not ne- ^ 

ceflitated to do fo : no one Is injured. Thefe 
cafes are not like thofe where the perfon foli* 
citing admiffion has* a legal right to fucceed» 
Shonld the lord in thofe inftances he left to inv 
pofe his own terms, the perfon foliciting might 
be deprived of his inheritance or prevented 
from cxerting that power of alienation which 
the law has now invefted him with» Here 
thofe reafons fail. The lord has a right to 
make the beft bargain he can* 

.The rule, theiefore, that the, lord fiiall be 
cönfined to two years value of thptenements, is 

. only applicable to certain cafes ; and feems to 
have been too haftily extendcd in fome receat 

. inftances. 

But before we difmils the fubjeft, we may 
advert to two cafes which peculiarly demand 
our attention, which are thofe of Morgan and 
ScudamorCj and Wkartan & King. 

The cafe of Morgan & Scudamare {x) is mrgt^zt 
cited by Lord Lougkboröugh in that of Grant ^^«^^«'*'^- 

{w) 13 Co, 3. See Hetleyf,6. and Fiß, Cofyjk. 90. and 
fee the cafe of Whanon v. Klng^ Jsßrutker' s Jlif^ in 
Excheq^ 659, 

X3 ^Jßh 
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h AfiU (jf), and relieduponby bis Lordfhip 
as fixing the fine to two years^ value. In 
Morgan & Scudamore^ iiideed, hord Kot'-. 
üngham ordered lüch fine to be given, but it 
was under the peculiar circumftances of the cafe. 
The copyholdin that cafe, was grantedjf?^/ Ö* 
fuis (2), for ninety nme years ; but there was a 
cußom allcged to compel the lord to renew \ and al* 
though no fine was payable during the ninety- 
nine years, yet the lands were fubjed: tO:heriot, 
fs?r. But from the honourable Mr. Legge^s manu-, 
fcript copy of Lord Nottingham^ reports which 
the author of thefe pages has been permitted 
to confult through the favour of Mr. Hargrave^ 
it appears that bis Lordfhip ccnfidcred one year 
and a halfs ßne to have been the reafonabb 
fine in common cafies^ refering to Dow & aL v. 
Golding in Cro^ Car. 196. on which he relied, 
and therefore gave half a year*s value more m 
this infl^ance by reafon of the fine being pay* 
able only once in ninety nine years : Ib that 
this cafe, inflead of being an authority for a 
reflriftion of the fine to two years value, is 4 
proof of the contrary. 

But it fhould feem that a fine wovi|d now bc 
confidered as due in the c^fe of death within 
the term, whether the grant \vz^ fibi & fuis or 
whether the perfon taking took merely as exe* 



{y) Dougl 727. In not. 
(ä) 2 Chane. Rep, 1 34. 



cutor 
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ctitor(^j): and, confequently, on the renewal 
of the term, the realbn for augmenting the fine 
in this relpciä would not now hold» 

The other cafe of Wharion y. King is now 
reported by Jnßruther (J?) ; and, it will, there- 
fore, be nece&ry only to obferve that it was 
determined in that cafe that in Order to fup-' 
port a cuftom of renewal of copyholds for lives, 
the plaintifF muft allege fuch cuftom to be on 
payment of a fine certatn : to allege it to be 
on payment of ä reafonable fine will not bo 
£ufficient. If fu^h cuftom be not found to re- 
xiew on payment of a fine ccrtain^ the lord may 
infift upoa his own terms. 



When a perfbn is admitted to an eftate in ^^^2""" 
remainder, the fine is ufually one half. "^'" "" 



. mainder. 



A .tenant for life is to pay a whole fine, Tenamforiifc 
equally as if he were tenant in fee in cafes whoirfmt. 
where the heirs are finablc. For in fuch cales, 
the admiflion of the tenant in fee is only the 
admifllon of an individual; and, when he dies, 
his heir muft be admitted again. The fine, 
therefore, becomes payable on the admiflion of 
'a new tenant ; and if he is to take the immediate 



(ö) See I Burr, 206. Eari of Bath v. Jbney. 

{b) Rep. in Exc/i.^ 6^g. and iee tlie cafcs of the Duie of 
Grafton v. Horton^ bcfore the Lords. 3 Bro, ParL Caf. 
269. and Lord Abtrgavenny v. ThomaSy in i Abr* Caf. Eq* 
120. in the margin, and both cited in JVharton v. King. 

X 4 poffeflioii 
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poffeirioii and to cnjoy it for lifc, thc wholc 
fine will be due. A tenant for lifc, therefore, 
fhall pay the lame fine as a tenant in fee limple 
whofe heir is to fine on lucceeding him : if ijx- 
dced the heir of the tenant in fee is not to fine 
on taking the poffeffion, the reafon will not 
hold ; and a lefs fine piuft be impofed upon thc 
tenant for life, 

Tineoneftatc Whcre thcro are many lives, the rule, gene- 
^jjeycrai fallv, is to take for the fecond life half what 
the immediate tenant for life pays, and for the 
third half what the fecond pays. So that when 
there are two admitted, the fine is as much as 
for one lifc and half as much more : when therc 
are three, as much and half as much as, a fin<? 
for two lives. Or as Sir James Burrow ex* 
prefles it, the fine for two lives is thtfefqui of 
that taken for one ; and the fine for three i; 
ihtßlpjui of that taken for two ^c). 

Sueceßve. But this muft bc undcrftood of perfbns taking 

fucceßve^ or one after another; for if they 
take as Joint t^nants, or as tcnants in com- 
mon it would be difFerent. In the former calc 
the admiflion of one would be the admiflion of 
all; and but one fine would be due: in the latter, 
they muil be feverally admitted and the fingle 
fine be apportioned ; /. e. each (hall pay a feve-r 



(f) I Barr, 217. in marg. 

The rüle above noiiccd is known to the author of thefe 
pages to be obferved in many manors in various parts of 

r4 
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ral fine ; but fo that, when their fines bc adde4 
togcther, they fhair make the original fine för 
^hc whole. Thus if the cuftom be to pay two 
years value on admiffion, and two tenants in 
con^mon be admitted, each Ihall.pay two years 
value of bis moiety : and two fuch fines will 
be the fame as the fingle fine for the entire 
tei^pment, 

If a copyhold be granted to yf. and bis heirs occupant. 
during the life of if. and A. die living 5. the 
heir of A. (hall, on bis admiflion, pay liich fine 
as, according to the cuftom of the manor, a 
furchafer öught to pay, For he does not take 
by defcent but as fpecial occupant {d)* 

His taking, therefore, as Ipecial occupant 
and not as heir, is, as to moft naanors, ofim- 
portance in this relpcft. In riiany manors, as 
before noticed, a perfbn taking as heir fhall pay 
no fine. In forae he is to pay a greater fine than 
a peribn taking by purchafe ; and in others a 

The fine of the fpecial occupant fhould be pro- 
portiöned to the probable duration of the life of 
the ceßui que vie : for as he is cpmpellable to be . 
admitted under pain of forfeiturc, fb the lörd, 
on the other band, is compellable to grant him 



{d) See Gilb, Ten, 327. and fee alfo 10 Co, ^i.a. and^ 
^ ßl, Cgrnm, 2C9-60. ch, }(>, 

that 
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that admittance : And if an unreafonable fine bc 
impo(ed, thc Courts would equally intcrfere and 
^id him as on a üvlGt defcent. (e)^ 

Affcffmcnt^c^tf. ■ Secoßidfy ; As tq the alfeflinent, payment, and 
refulal of the fine* - 

* We have already obferved that it beion^ of 
right to the lord or the fteward to affefs the fine, 
but that by euftom the homage may do fo (/")♦ 

But an afieflraent by fbrac perfbn or other 
IS rcquifite (^) ; though the afleffment by the 
lord or fteward maV be made out of the manor 

As thc fijie does not becomc due tili the te^ 
nant is a6hially admitted, it cannot, of confe- 
qnence, be aflefled or impofed tili then, in cafes 
where the lord is compellable to admit. If 
the lord^ indeed, be not compellable to admit, 
the fine muft of courfe be agreed upon in thfe 
previous treaty. In thofe cafes the lord muft 
make thc beft bargain he can; and the tenant 
muft ufe bis difcretion» 

/■ 
lufeTo^'w^'f Whcre the tenant may compel the lord to 
unreafMabfe admit him, and the fine is not certain, if the 



{e) rVatk. No. CLXXI. to Gilb. Ten. 476. 
(/) Anu p. 307. . 

(g) DougL 727. 731. inmt, 
(/i) I Lora Raym, 44. Yaxley v. Rainer, 

lord 
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Iqrd or his ftcward impofc a fine whicli he con----N 
ceives to be exorbitant, and there be no cuftonx j 
in the manor for the homage to fettle and fix it^ c^^ 
he m^y juftify a refufal to pay fuch fine (/), A 
If, indeed, iffhall appear on the matter bemg / 
brought into Court that the fine fb affeired ^yas / 
manifeftly reafonable, and that the tenant ha4 "H 
obje<^led to it Vvithout good caufe,.the^law would / 
not allow hirn ta (heiter himfelf under any al- y 
le2;ed doubts ; but woqld declare it a forfeiture of / 
the tenement on which the fine was aflefTed (Ji). 
Hbwever the Courts are not rigid in this refpe6l ; 
but allow much latitude to the tenant's difcre- 
tion. If no finifter intention be apparent on the 
part of'the tenant, the law will not permit a 
forfeiture to incur by reafon of his refufal, though 
the fine prove eyentually not to have beeu - ' 

^xceflive (/), , 

A bill will not lie in equity for an individual Binmeqmty 
popyholder to t)e relieved againft an excefllve ^^ ^(1^^^ 
fine : The reafonablenefs of it muft be deter- cafcofanex. 
mined at law : Though a bill may be brought 
tp fettle a gener al nne payable by all the copy- 
holders of a manor, ai>d this to avoid a multi- 
plicity of fui$s (w/). 



ceillve fine. 



(/) 4 Co, 27. h. Hobart & Hammond. 
(k) Co, Litt. 60. a, N. (i). Parker*^ cafe citcd. 
{/) 1 RolL 507. pl. 5. 3 Lev. 308. Barnes & Corke, 
(m) 3 P. Pf'ms. 155, Cowper y. Clerk. 

Whether 
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Whether the fine be certain or uncertarin, 
care muft be taken that in cafe there be feveral 
tenements held by the fame perfon, the fines be 
affeffed and dcmanded for the tenements leve- 
rally. For if a peribn be admitted to feveral 
tenements, one fine cannot b6 affeffed for the 
whole» If there 2»re threc acres feverally held^ 
there muft be threc feveral fincs : And if thofe 
three acres, fo held, be furrendered to the ufe 
of Jl., j^.^ on his admffion, muft pay three fines 
as the liirrenderor had done before. So, if fe^ 
veral copyholds efcheat to the lord, and he re- 
grant them to be held by the ancient fervices, 
they fliall be feverally held as they were before 
the efcheat ; and confequently there muft be 
feveral fines (;/). 



Jint to bc ftt 
according^to 
che impsofcd 
▼»lue; 



Again, the fine muft be fet accofding to the 
impröved annual value at the time of the affeff- 
ment, and not according to the annual rent : 
for the annual rent may in many cafes be com- 
paratively trifiing; as where the lands have 
been let on leafe many years before by licence 
of the lord (a)* And in affefling the fine ac- 
cording to the annual value, no deduftions are 
to be oiade except as to quit-rents (/). 



(ff) 4 Co, 27* a. 
Hobart ic Hammond. 
(0) 1 Strange^ 1042 
[b) See Dou^L 727, 



Tayerner & Cromwell. Ibid. 28. a. 
DougL 722. Grant & Jßle, 
'Haiton, Bart. v. Ha[[elL 
Grant & Jßki in na£. 

Wherc 
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Wherc the fine is certain, the tenant otighl ^J]f"*®?* 
to be ready to pay it on demand knmediateiy 
Xipon His admittance': but where it is unoertain^ 
a day and place fliöuld be ipp<yinted him by 
the lord or fteward to pay it in : and if no fuch 
appointment be tnade he fliall be aHowed a 
reafonable time for payiitg it by the law ; for he 
is not oblig:ed to pay it on demand : for as it 
was impollible för him to know what the lord 
•would aflefs hecöuld not come prepared for its 
payhient (^). 



Tenolor. 



If the lord affefs anuncertain fine when in 
truth the fine fliould be certain, the tenant, to 
prevent forfeiture, fhould t ender whät he con- 
ceives the certain fine (r). 

In Order to incur a forfeiture for non-pay- w^m-tob« 
ment, the place apporntcd for payment of the ^**^' 
fine fhould be within the manor, and fo appean 
But in • an adlion of debt for the fine it is not 
eflential that the place be exprefsly alleged to 
be within the manor, for it fliall not be prefumed 
tobe out of the manor: And, indeed, it is faid 
that the lord may appoint a place for pay- ' 
ment out of the manor, and recover in debt; 
though fuch appointment would not be good in 

{q) 4 (7ö. 27. 5. 28. a. Hobarf & Hammmd: But thi« 
rcafon does not feem to. apply in cafes where. the lord is 
reftrifted to two years valüe for then the tenant might 
Üave come prepared. 

(r) CrQ, yac 617, Gardiner & Norman. 

cafo 
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cafe of fbrfeiture (j). But this doärin^ appeärs 
queftionable. For if ail appointment out of 
the manor would be gcöd in one cafe it (hould 
ieem that it would be fo in the öther i fuice thc 
difterence would be in the event^ and not in the 
thing itfelfi The argümcht toö ürged by Ser-J 
geant Rother am in the cafe of Yaxley v. Rainer^ 
has much Weight ; " that if fuch appointment 
be good the tenant might be forced to go all 
over England in queft of the lord> to thd 
tenant*s great prejudice/' And it does not ap- 
pear that the lord can, in any cafe, oblige the 
tenant to go out of the manor, except it be to ä 
Court within the fame honour, by cuftom, as 
before noticed (/). 

i>emna moft' ^hcn the fine is reoularly aifeffed, (fof a te- 

fon**©/ the^ gular affeßnent is abtolutely effential {u) there 

•"^ muft be a deniand of fuch fine, and that of thc 

perfon of the tenant (w\ by the lord or hi» 

Howtobc fteward {x\ of the fpecific fum äffeffcd : for if* 

he demand a largcr fum than is due, he muft 

make a new deinand before he can fecover at 



(i) I Lord Raym. 44. Taxley v* Rainer* 

(t) Ante p. 253, 

(«) D$ugL 727. .731. in nt. 

{w) Hob, 135. DennyiQ Lemman» 2 MoeL 229. Trotter 
V. Blahy in Scacc. 

(Af) 2 Mod. ii(). Trotter v. Blaie^ :n Scacc. And thQ 
fteward may demandit witBout aa cxprcfs authority in 
writing. Trot^cr v. Blake. 

lawj 
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law ; for hc (hall not, on fuch former demand, 
recover what is aftuaUy due, but judgtnent 
ihall be given againft him (^)^ 

The ftatute 9 Gea. c^ 29* relative tö Copy- Aito^inf«» 
bolders who are covert or under age, and en- Tw^a^ 
titled by defcent or furrender to • the ufe of a 
Jaft will, ordains that the'fiiies impofed on thelr 
admiffion Ihall and may be demanded by the 
bailifF or agent of the lord, by a note in writing 
figned by the lord or his fteward and left with 
fuch infant or ferne covert,, the guardian or huf^ 
band, or with the tetiant ör oecupier of the premi- 
fes; but that no forfeiture of the copyhold tene-. 
ments of IVich infant or ferne covert (hall beiacur- 
red by reafbn. of the non-payment of their fines. 



Thirdly^ as to the recovery of fines* t 

As no fine 15 due 'tili admittance, the admit- 
tance^of the tenant is compuKbry (z). If the 
tenant does not come to be admitted on the 
ufual proclamations, the lord (except in the Qa(es 
of fernes tovert and infants whöfe e(tates are 
prote6led by the ftatute of 9 Geo?) may feize 
the lands to his own ufe tili the tenant appear 
and be admitted; and if there be a fpecialcuf- 



{^y) See Skin, 249. Titm v. Perklns. 

(z) Co. Copyh. f. 41. 7r^/. 96* 2 BL Comm. 371--»* 

iL 22- 

tom 
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Provifions by 
ftat^. 9 Gto. in 
cafes of infauts 
and ferne« 
covcrt; 



tom for that purpofe, may feizc them as ah äÖ- 
folute forfeiture (a). 

In the cafes of fernes covert and infants who 
are entitled by defcent or furrender to the ufe 
of a laft will, it is provided by ftatute that if 
they do not comc in to be admitted in perfbn, 
or the former by their attornies (which they 
are thereby empowered to make,) or the latter 
by their guardians, or haying no guardians, by 
their attornies (which they may appoint by vir- 
tue of that aß), at one of the thrce then next 
Courts, the lord or fteward, on due proclama- 
tion, &cl may appoint fiich guardians or attor- 
nies for the purpofe of admiffion ; and there- 
upon impofe the juft fines. And if fuch fines 
are not paid as direfted by that aft, the lord is 
empowered to enter and takfe the profits (but 
without liberty to feil timber) tili fuch fines and 
the confequent expences are fatisfied, rendering 
an accountoffuch profit, ©*(:• to the perfons 
entitled. 



But if the hufband of a ferne covert, or the 
guardian'of an infant, pay fuch fines, then they 
may reimbui-fe themfelves out of the profits of 
the eftates as direft by that a61: (b). 



(a) 3 Durnf. & Eaß, 162. Doe d. Tarrant i^ al. v. Hei' 
nerval. Wath Gilh, Ten, 230. & N. C. p. 442. I P. 
Wm. 151. North V. Earl of Strafford, z Atk. 449. Ciay- 
ton V. CookeSf and ante p, 234, &c. 

And 
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. Ancl, independantly of thefe remedies, thus A^oa^Uaw. 
exprefsly given by the ftatute of George the 
lim, the lord may maintain an adlion of indebi- 
Jaius aßimpfit för the fine againft an uifant 
who has been adually admitted, on Hich infant's 
Coming of age; and according to Mr. Juftice 

Yätes in the cafe of Evelyn v, Chic heßer (c), 
even during his minority. 

For it has now been long fettled that debt Debtorj^w^. 
er indebitatus aßumpßt will lie for a fine (^). 

- And iuch a(ftion of debt or ajfumpßt is not . ; 
vvithiii the ftatute of limitations {e). 

If the lörd adniit and die before the fine be Oatheiords 
paid, it willbelongto his executors; who may thenduebeiong 
• bring an affumpßt or debt for it (/). But it 1^,^ ^'^^*^**- 
will be no charge on the lands ; and^ therefore 
the perfons entitled to fines unpaid can have no 
aftion or bill, or other remedy, againft ?ipurcha^ 
fer or furr ender ee for any fines which became 
payable before the purchafe (^), 



(f) 3 5«rr. 1717. 

(d\ Carth, 92. Shuttleworth & Garnett. JDougl. 722. 
Grant & Jjfle, and notes. 

(f) 1 Levinz. 273, cited in Hodgfon v. Harris^ as fo ad- 
Jtidgcd. T^Keb. 536.pl 56. S. C. Gilb. Ten. 178. • 

(/) 3 Lev. 261. Shuttleworth v. Garnet. Carth. 9er. S. C, 
I Show. S. C. 

(f) I Reirs Abr. 274. Chancerie (P). Hitchamv. Ftnch\ 

Y It 
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^^Zti}^' It has beeil repeatedly obfervcd that the 
&i hcir. fine is not duc tili admiffion, and it feerris to 

follow inevitably that where the heir waives 
admittance no fine can bc claimed* But ic 
has been doubtcd by fbme whether the heii*^ 
could waive the poffeffion pr not: yet fuch 
doubt does not appear to be well foundcd ; but^ 
on the contrary, it feems now acknowledgcd 
that he may refufe admiffion, and confequently 
not be fubjeft tö a fine (^A). 

Tmesdueeii We come now to the third clafs of fines pay-» 
^r"*'^*^'""^ ablebycopyholders;— thofe which are due on 

licenccs by the lord to empower the tenant tP 

do certain aßs ; ^,s to demife, 6?r. 

There is little to be obfervcd on this höad ; 
füch fines being rarely due. It is laid down, 
however, that there muft be a fpecial cuftom 
provcd to fupport the claim of liich fine ; for, 
by general cuftom, fines are due only on ad* 
miffions (/). But if fuch a cuftom exift, debt 
will lie for its recovery (i). In the cafe of 
Yaxley v. Rainer (i), the nne was for licenct^ 
to aliine\ and there is an expreß provifion in 



(h) See Wati, Gilb. Ten. 292. ani No. CXLI. p. 462. 
^Burr. 17 19. 2 Jtk. 449. and 3 Pr. fVms. 151. aoi 
Siderf. 58. in fVheeler v» Hpnour. 

(/) Co. Copyh. y: 56. p. 127. 

(*) I Lord^aym. 44. Jaxli/y. Ruimr:, 

the 
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the ftatute 12 Car. 2. (/) to prevent th^ aboli- 
tion of any fines for alienation due by particu- 
lar cuftoms of particul^r manors aiid places, 
other than fines for alienations of lauds or tene- 
ments holden immediately of the king in 
capite. ' ' 

(/) C. 24./ 6. 
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CHAP. VIII. 



QT FORFEITURE. ' 

AS the copyholder originally held ftriftly af 
the will of the lord, and is ftill regarded 
hy the law as holding at will in cafes where the 
cuftom of the manor has not reftriöcd that will 
and proteöed the eftate of the copyholder, fb^ 
if thö copyholder does any aft incompatible with 
the relation in which he ftands as tenant, if hc 
denies his dependency, or refufes to comply 
with the terms of the grant, the law decms it 
a determination of the will by which he 
holds ; and the eftate fhall return, to the lord 
who granted it. 

The copyholder, indeed, is not now depend- 
cnt upon the caprice of his lord ; the law and 
the cuftom of the particular manor of which he 
holds have now, in many refpefts, proteöed 
and eftabliflied his eftate. But then he can 
only claim the protedlion of cuftom while 
he complies with its didtates. If he regulatcs 
not his conduft by the rules which that cuftom 
has prefcribed, he is not entitled to its favour. 
If he tranfgreffes the cuftoms of the manor, the 
cuftoms of the manor can no longer fupport his 
eftate. While he performs his fervices and rc-- 
turns aad fulfils the 4vi|t|es of his tens^icy, the 

law 
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law interpofes in his behalf and controlls the 

will of his lord ; but the law cannot countenance 

him in doing wrong. If he obeys not the law, " ; 

the law muft with-hold its protedion. 

. We will, therefore, enquire iato what afts of ]^o*J„'^* f *^* 
the copyholder will be deemed a determinatioa forfckurc^ 
of the will by which he holds and amount to a 
^ forfeiture of his eftate. 

But beforS" we proceed we muft obferve that 
iuch a6ls of the tenant muft, from the very na>- 
turc of the thing, be wrongful a6ls, and that 
the will to be detertnined is that of the lordi 
for' fliould the tenant determine his own will to 
hold, by any rightful aft, it wouldlndeed be a re- 
linquifhment or extinguiftiment of the tenancy ; 
but it would be wholly difFerent from a forfei- 
ture at law. 

If a copyholder be attainted of treafbn or Treafonorfc», 
felpny, , his copyhold is immediatcly forfeited *'*"^* 
tothe lord (jri). And^tKIs' not only as a punifli- 
xnent for his crime, but becaule his capacity to 
fill the tenancy is at an cnd. On attainder he 
becomes; dead in law; and he cannot continue 
his eftate after he has forfeited his exiftence. 
A;^d in the cafes of corruption of blood he can 
have no one to inl^erit his eftate where cuftöm 



{m) Hav^. P. C. h, 2.c.4^./. T. ^nd the books thcre 
refcrfed to. . 

Y3 ba4 
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had made it hereditäry. In fome manors (»), 
indecd, this corruption 4oes not take place; 
but, though the fathcr be attainted, die fon fhall 
fucceed. 

Oüüawry. Jf thc copyholdcr be outlawed for a capital 

crime, the fame reafoning feems to apply (o). 
Till the outlawry be reverfed, he hais no legal ex- 
iftence, nor can there be any one to perform 
the fei^vices or returns. Befides, as fuch out- 
/ lawry amounts to a convi6lion, his punifliment 
incurrs. 

Aiicnation. If thc tcnant by copy convey any common 

law intereft in his lands to atiother, it is a for- 
feiture ; as fuch an a6l is incompatible with his 
/ tenancy. Thus if he make a feofFment with 
livery (/^), or levy a fine (y ), it would not only 
be a determination of his eftate at will, but an 
abfolute diffeifin of the lord/ 

So if he make a leafe for yeärs without li- 
cence (r), though by parol only (j) ; or even 



(n) See Robinß Gav, b. 2, c. 4. 
(a) See Gilb. Ten. 242. fFaik. Ed. 
{p) Litt, f, 7^. 4 Cs. 21. b. 

{q\ See 3 Durnf. & Eaß^ 162. Doc d. Tarrant tä al V, 
'Hellier^^'ai. 

(r) Co. Litt, 59. a. 
(i) il/öo/-^ 393. Eaß V. Harding, Cro. Eliz. 498^ S. C. 

if 
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if it bc to commence in futuro (/); it will be a 
forfeiture of bis tenement. So if he exceed bis 
licence ; as if be have ä licence to demife for 
two years, and be demife for threc ; or if bis 
licence be not in otber refpefts purlued (//). 

Buta common law intereft muft aÖually 
pafs in Order "»to work a forfeiture. For if tbe 
copybolder execute a deed of feofFment, but 
make no livery, he fhall not forfeit {w): Or if, 
on flieh feoffment, be even make a letter of at- 
torney to give feifin, it fhould feem, according 
tO'tbe better opinion, to be no forfeiture tili li- 
very bc aftually miade (x). 

So if be make a bargain aad fale, though fuch 
bargain and fale be regularly cnrolled, yet nö 
forfeiture will incur(y). For; a bargain and 
fale can only pafs what the bargainor has a 
right to convey. Now the copybolder, being 
only a tenant at will, can convey » nothing by 
right ; and a bargain and fale cannot bperate by 
wrong, as a feöffment ; it could work no dif^ 
continuance at comrhon law : and, confequent- 
ly, aa it can convey nothing, either by wrong ox 
by right, nothing can be conveyed : and, con- 

(t) Eafilä Harding^ uhtfup. 

(«) Crc. Eliz. 395. Jackßn & NeaK ^. - 

(w) Co. Litt. 59. a. 

(x) N. (3) to Co. Litt. 59. Ä. 

iy) Gilb. Ten. 255. a»d Watk. CXVllh p. 451. 

Y 4 > fequcntly. 
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fequently, no intereft can pafs at all ; and, con- 
, fequently no forfeiture can be efFefted. Be- 
fides, a bargain and fale only paffes an ufe, tili 
the ftatute, operating upon fuch ufc, transfers 
the poffeffion, Now the copy holder being 
only a tenant at will cannot be leiied to an ufe ; 
and if there be no ufe raifed, the ftatute cannot 
attach- Hence, no eftate pafling, there can bd 
no forfeiture. 

Again, with reipefl: to a leafe for years, an 
intereft (s) muft adually pafs. For a promife 
. or covenant to demife, will not amount to a 
forfeiture ; for it is no leafe (ä). 

Again, if a copyholder for life furrender in 
^ the Court of the lord to the ufe of another in 
fee, it will be no forfeiture (b^. For a fur- 
render, like a bargain and lale, can only pafs 
what the perfön making it may lawfully trans- 
fer (c). f Befides, even on the fuppofition that 
fuch furrender would ^zis the fee,'it would be 
the fee of the copy hold intoreft, and not of an 



{%) For it is not neccflary that the leflee fhould aftualiy 
cntCT, k^. Moore 184-5. ff r Ander Jon ^ and 3id. 392. Ea/i 
& Harding. . . - 

{a) See Gilb. Ten. 233-4. WatL Ed. & 3 Keb. 638. 
Richard' 5 v. Ceely. i Buljh 190. Hamlen tsL Hamlcn. 
(b) Moore J53. Qldcot v. LevelL 4 Co. 23. a, Bullock 



& Dlbley. 

{c) Ante eh. ^ p. sz. 98. 



cftate 
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eftate at common law ; which is effential, as 
before remarked, to work a forfeiture. A ^ flir- 
render too is made with the privity pf the lord, 
or, which is the lame thing, of his fteward ; and 
if the lord accept luch lurrender in feie from 
the copyholder forüfe, and admit the appointee 
accordingly, it will be his own a6t. 

So itds faid if the copyholder for life f ufFera 
recovery in the manor Court it will be no forfei- 
ture even of his life eftate, without a ipecial 
cuftom ; as the lord is party to a recovery; befides 
the eftate recovered can be only a copyhold, 
and not a common law eftate, and thereforc 
the dependency is not denied (^). 

Anothcr caufe of forfeiture is the denial or Dcniaiwrefii- 
refufal of fervices. For the copyholder by de- m? ^"^ 
nying or refufing his returns thus breaks the 
conditions by which he held. In fuch cafe the 
confideration fails ; and, of confcquence, the 
lord is entitled to refume his grant. 

If the tenant in open Court exprefsly dif- 
claims being tenant to the lord ; if he declares 
that he pwes him no fervices, and confequently 
refufes rendering any; thcfe are evident aiSls of 
forfeiture (e). 



[d) See Gilb, Ten. 235. & fVatk. N. CIL/. 443. zMod. 
32. Keen v. Kirby. 

{e) See Kitch, 124. b, M. 42 Ed. 3.//. 9. / 25. Co, 

So, 
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So, if when in Court, he refufe benig fworn 
on the homage (/) ; or if, when fworn, he 
refufe to prefent according to his oath (^) : 
if, on a ferfof^al {Ji) fummons, he perform 
not his fuit, without alleging a fufficient caufe ; 
(/ ) a forfeiture Ihall be incurred. i 

So if he come not in to bc admitted on due 
proclamation, it will be a forfeiture, either 
quaufqm or abfolute according to the cuftom (i). 
Or ifjon admittance, he pay not his finc (7)* 

But we muft obfcrve that the refufal of ier-- 
viccs muft be a wilful and abfolute refufal to 
be the caufe o£ forfeiture {^n) : for if it bc 



{f)Co.Copyh.f.^^. 7r. 13a. 

{g) Co. CipyA, /. 57. Tr. 132* Moore^ 350. pl. 468^ 
^ Leon. 109. Sir Chriftophcr Hatton\ cafc> and Sir R* 
SoutAwsll & Thurßon^ citcd. 

(//) For a pneral funrniions, as at the ch»rcli, iäc, is not 
»fufficient. Cra. Eliz. 505. Crifp h Ffyer, and Str Chrlß- 
topher' Haiton\ cafe citcd. Godb. 142. ca. 176. Lord 
Dacrcs & Harleßoni and TVinUr's cafe cited. i RolL Abr. 
507. Copyh. (C) pL 7, 8, g. See i Leon, 104. Sir J. 
Braunche's cafe, and 3 Buljl. 80, Belfield v. Adami, & 
Gilb. Ten. 209-230. 

(/) SQeCa.Copyh. / 57. i Leon. 104. SirJ. Braunchti 
cafe. 

{k) See ante 230. 234, &c» 
. (/)^eeö»/i?3i5..3i9. 
(«2} Gö^3. 142-3. fÄ. 176. and PVint£r\ cafe, cited. 

dqubtf^ 
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doubtful whether they be due of not, and the 
copyholder refufe tili they be afcertained (ji) ; 
or if, on the demand of rent, he fays he has no 
money ; and fo entreats the lof d to forbear (0); 
no forfeiture will thereby be incurred (/). 

Ä copyholder, though regarded as a tenant at wao«. 
will, is obliged to keep the teqements in rcpair ; 
for which reafon he ^s entitled to botes or 
eilovers by the general-law, without alleging a 
fpecial cuftom (^). He is, therefore, contrary 
to other tenants at^ill, or at leaft to thofe who 
hold ftriftly at will a common law eflate^ 
(r), anfwerable for permifiive as well as for 
voluntary wafte (j). 

Thus if a. copyholder pull down a houfe (/), 
or fiifFer it to become ruinous for want of timely 
reparation {ti) ; if he build a new one {w) ; 

(«) Gilb. Ten. 230. 2 Mod. 229. Trotter v. Blake. 

(0) G9db. 142-3. 

ip) See further Co. Copyh. f. 57, Gilb, Ten. 235, &c. 
Comyns's Dig. CopyK (M. 4.) Vmer*s Copyh, N. {e.) &c. 

(ö) See I lAfd Raym. 551. jißimead & Ranger ^ and 
GiL Ten. 237. JVatk. Ed. 

(f) Litt. / 71. and Co. Litt. 57. «. 

(j) See C9. Litt. 63. a. and Harg. N. (i.) Co. Ctpyh. 
/' 57- 3^^» 134-5- I Salk. 186. Eaßcourt & IVeeks. 

(/) I Bulfi. 50. Brocke v. iB^^r^. 

(u) Co. Copyh. f. 57. 7r. 134-5. 

{w) See ^ö/i. G/7*. Ten. 235. and N. (£.) 

ü fortiori^ 

\ 
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aJartion\ if he pull the new houfe downagxinj 
(x} he fliall forfeit his tenemcnt. 

So if by his negleil or mifcondu6l the lands 
become ufclefs or unprofitable ; as if he fuffer 
the banks to decay, fo that the lands become 
overflowed or marftiy (jf) ; or if he chaage the 
nature of them ; as by turning arable land' into 
hop ground or a pifchary (ss) or the like ; it 
will be a forfeiture. 

So if he feil timbcr (except for the noceflary 
botcs or eftovers (ö)^) unlefs he bc warranted 
,by a fpecial cuftom (i). If he feil timber for 
botes he may feil the tops and bark; towards de- 
fraying the chargc of rcparation (r). So, as 
be may not know exadly the quantity which 
may be neceflary, he will be warranted in feU 
ling what may appear to be requifite ; and may 
keep the overplus for future ufe (^)., But if h^ 

fx) Ibid. and fce i Bulß. 50. Brocke t. Bexin. 

iy) c». Cofyh, j: 57. Tr. 135. 

(zj See LitU Rep, 264, &c. Paßqn & Utbert. Hutt^ 
\o^. S. C. H^tl 5. S. C. {Fajlm & Mann.) Gilb. Teiu 

[a) Ante p. All. [q). 

{hy I LordRaym. 551. Jßmead ic Ri^iger. 2 Durnf. & 
Eaß, 746. Mardiner v. Elliotu and fec Brocke y. Beare^ 
ubifupra. Fiß. on Copyh. q8, &c. 

{c) 3 Bkißr. 281. Stanford & Stevens. 

[d] See Cro.Eliz. ^98. Eaß & Hardin^. 

fufFer 



FORFEITURE. 333 

fufFer timber, felled under pretcnce of eftovers^ 
to decay and become ufelefs (^); or apply it to- 
wards the reparation of other tenemente (^ ), 
it will be a forfeiture at law. 

And as the copyholder cannot feil the timber> 
fb he cannot dig for mines. He is tenant at 
will, and häs no right to the foil (g). But it 
ieems that he may dig for marl to manure the 
lands with, or take tnrf for neceflary fuel, and 
it will be no forfeiture; as thefe feem tö be pro- 
per eftovers (^). 

So a copyholdcrjjnay forfeit by abating an- 
cient inclofures ; or by inclofing where no in- 
cloüire was before (/). So, by abating, remov- 
ing, or confoundinglandmarks (i)* 

If the fteward fhew a Court- roll to a copy- ^"J^*^ 
holder to prove that the land is holden by copy. 



(f) I RclI. ^r. 508. Cofiy/i. (D) pl. ao. 
(/) See 2 Fern, 537. Naß v. Com. Derby. 

(g) See 2 Jd. 189. Dean ^ Chapter of ElyY. Warren ^ 
l P. TVms. 406. Blßqp ofWlncheßcr v. Knighu Gilb, Ten. 

(h) See Gilb. Ten. 327. 

(0 See Treced. in Chane. 56?. Bir H. Peachy v. Duki of 
Somerfet, i Strange ^^j. S. C. Vin. Copyh. 113. (D. c.) pl. 
9, S. C. Hutu 102. Paßon V, Utbert. Litt. 264. S. C. und 
//if//. 5/ S. C. by the name of Paßon & Mann. 

[k) $ee tI;Le bgoks referred to in (/). 

and 
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?nd the copyholder fay he is a freeholder, and 
flicw a deed, pretending thereby to procura his 
land to be freehold, and tear in pieces the Court- 
roU^ it will be a forfeiture (/)• 

So, if he forge a cuftomary to the injury of 
the lord (w). 

forfcL^!" ^ If the fame perfon holds feveral acrcs of land 
of the fame manor by feveral tenurcs, as Blacks 
acre by the rent of three-pcnce, and White^ 
^acre by the rent of four-pence, and Green-acre 
by the rent of fixrpence, and commits wafte in 
part oi Black-acre^ or mak^a feofFment of part 
of Black-acr^^ or denies the rent of that acre j 
he Ihall forfeit the wholeof J?/tfr>f-<ar/r; but it 
fhall be no forfeiture of White or of Greeri'-acre. 
For, altHough they are all held by the fame 
perfon, and perhaps included in the fame copy, 
yet every acre is feverally held; *^nd to every 
acre there is a feveral condition in law tacite 
annexed^; and, therefpre, the forfeiture of one 
cannot be the forfeiture of any of the others 



(/) Co. Copyh. f. 57. Tr. 132. 

(«) See 3 Leen, 107. Taverner y. CromwelU & Dyer. 322. 
Ä, S. C. And note ; fuch forgcry is cxprefsly within thp 
ßat. ^ £11%. c. i^, f. Pi. 

{n) 4 Ca. 27. a. Taverner !c Cromvelt^ 

But 
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. But tböiigli any a£J: of the copyhoWef which 
is confined to one tenement cannot be the caufe 
of forfeiture as to the others, yet it fliould feern 
that any fuch ad which is confined to pari of 
the fingle tenement (hall be a forfeiture of th? 
whole ofthat fingle tenement. Jt is acknow-» 
Icdged that it is lo as to wafte; as if the copy-. 
holder commit walle in part of that fingle te- 
nement, as by cutting down a fingle tree, the 
iSv^hole tenement fliall be forfeited (o) : But w© 
are told by Rolle (/), that if the tenant, holding 
ieveral acres by the fame tenure, make a feofF- 
ment of one acrc only, that one acre only fhall 
be forfeited: yet Sir Edward Coke teils us (5^) 
that a feofFment of part of the tenancy is the 
forfeiture of the whole. And although Chief 
Baron Gilbert (r) thi&ks the reafon is wifh Rolle^ 
^nd that it would even hold as to wafte in cafes 
where there were no buildings on the premifes, 
yet we (hould confider that as fuch feoffment or 
a6l of wafte is incompatible with the relation 
which the tenant bears to the lord (j), it muft 
be a forfeiture of the tenancy^ or a dijfolution of 

that relation. By fuch a6l the tenant has broken 



{0) Ibid I Rollt. Ahr, 509. Copyh. (E) />/. 2. 
(/>) I Roll Jbr. 509. C(^yh. (Ej pL i. cites FulUr & 
Terrye as fo adjudgcd, 

(j) 4 Co. 27. tf. Tavtrntr & Cromwell. 

(r) Ten, 247. 

(i) See anup. 324* ^ 

the 
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thc rccipK)cal Obligation and öiown himfelf ün- 
worthy of the confidence repofed in him^L 

Thc aö of the particular teiiant fhall not be 
a forfciture of any remainders over (/), though 
iuch remainders be contingent (u); nor Ihall it 
be a forfeiture of a reverlion (w). 

Ifa copyholder leafe by licence of thc lord 
and the leflee make a feofFment, the terra of 
years only fhall' be forfeited and not the eftate 
of the copyholder (^x). So, if, after fuch leafe 
by licencc, the copyholder commit any a6l of 
forfeiture, the leafe fhall not be forfeited ; but 
will remain good againfl the lord (/). 

, But fuch copyholder fhall, in -confequence of 
his own a6l, forfeit his revcrfion or remainder 
(ä); for fuch reverfioner or remainder-man is in 
the feifin or tenancy. But a perfon having^ 



(t) I Roll. Jbr. 509. Copyh. (F). Co. Copyh, ß 59. Tr. 
138. Gilb. Ten. 244. &c. and Watk. No. CVIL . Unlefe 
therc be a fpecial cuftom. See g Co. 107. ö.; and qu^ere. 

[t^ See ante eh. 5. p. 194, &c. 

{w)Co.Copyh:f.S9' ^Tr. 138, 

(*) I R$IL Jbr. 509. (F) pl. 4. citcs fVhhe & Hunt as f« 
ddjudged. 

{y) 2 Rollers Rep. 372. citcd as fo adjudgcd. See /Vatk. 
No. CLIII. to Gilb. Ten. p, 469. 

(zj I Leon^ i. Borneford & Packington. 

only 
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ohly äii equity cännot forfeit (a).; för he is not j 
a tenant "^^ " ^ 

liT a perfonbe wrohgfully admitted to ä cöpy- 
hol4 and commiit a forfeiture^ and äfterwäl-ds 
tlre perjTon ^aving tlie ri^ht rel^afe tp him, it 
häs been faid thät the lord' cännot enter, as the 
j>erfon has^ in confequencc of fuch releafe; a' 
difFereüt eftate from that of wliich tKe förfeftüf e' 
was cqmmitted (^).- But this opinipn does not 
feem law {c) : for the pcrfbn admif^ted was as 
much tenant to the lord before the releafe ^i 
afterwards ; ai)d the lord ought not to bfe in- 
jured by the private agrcement of the parties. 

♦ • 

Aipctfon no* fan^ mem^itj an vjdeotf or who mty f«*, 
itihätiir^ är^ incapable of forfeitihg {d). So of 
an-ij*fent tinder Äie äge of difcretion (e). 

But an infant. abov'e the age of difcretjon 
and under that of twenty-one years, iRäll fbr- 
feit^ if he cjoesany ad to the difhcrilbh.'of the 
lord. If he does voluntary wafte, or wilfuUy 

(a) 2 fritf.is. Roe d. Jeffenys v. Hicks. CV. £%i» 
/ 59. Tr. 138. and ante ck. 3. ^. lou 

(b) See Gilb. Ten. 248-9. 

(r) See Watk. N- CVIIL to Gilb. Ten. 445. 
{d) Co. Copyh.f. 59» Tr. 136. 

{e)Ibid. . \ ' . 

Z rcfufei 
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refufes his fervices ; if he commits treafon or 
felony ; he fhall forfeit his lands (y). 

But if he make aleafe foryears v/ithout licence, 
Contrary to the cuftom (g)^ or replevy againft 
tlie lord, or thc like (A), he fhall not forfeit ; 
nor fhall he be änfwcrable for permiffivc wafte 
(/). So he fhall not forfeit for not Coming in 
to bc admitted ön proclamation made (jty. 

A ferne covert fhall not forfeit by reafbn of 
her own adl (/), unlef? it be ifbr treafbn or fe^ 
lony (;;/); but if £he do any a6l which may a- 
mount to a forfeiture with the confent of he^ 
hulband,' fhe fhall lofe her lands (/»). 

And if all hirfband comnait wafle, or any 
other aft which tends tö difherifon (0), or if hc 
refufc bis fervices (^), the tenements of thc 

(/) IhiJ. and fcc the cafe of Sir If. Peachej r. Duke of 
Somerßu Tric. Chane. 568. l Str. 447. &c. 

(g) See Gilb. Ten. 293 & TTatk. N. CXLIV. f. 463, 

{h) Ci.Cofyh. / 59- Tr. 137. 

■(i)Jhid. — 

(t) S?c ^ntc eh. 6. p' 234. and Stat.-g Geo. c. 29. 

(/) Co Copyh. f. 59.. Tr. 136» 

(m) See i Hawk. P. C. e, i. f. li, 4 BL Comm. e. z^ 
f. ftg. and e. 29. p- 382. 

(«) Co. Copxh. ß 59. Tr: 136-7. 

\o) 4 Ca. 27. ö. Clifton & ATolineawf. 

iA) Sqc Cro. EGz. 149. H^dJ & Ch^Uner. 

WifQ 
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wife (hall be forfeited. But if he makc a'leafe 
unwarrantcd^by cuftom without licence, it is 
laid it will not be a forfeiture, at leaft not after 
'his death, unlefs the wife do any thing to affirm' 
it (jj). So, if tfie hufband commit felony or 
treafon it Ihould feem that it Would. be no for- 
feiture of the wife's eftate; as he couid only 
forfeit whät he had in himfelf (r). 

. But if a ftranger commit wafte without the 
ponfent of the huiband, it is faid to be no for- 
feiture, though the wife confent (j). Yct it . 
(hould feem from later authorities that, at leafl 
in other cafes, a forfeiture (hall incur by reafon 
of the a6l of a flranger ; and the copy holder 
mufl havp his remedy over againfl him (/). 

If a guardian commit wafle he fliall forfeit 
the wardfhip only, and not the inheritance of 
the copyhold («). 



{q) I Rgll. Abr. 50g. Copjh. (F) pl 30; and the books 
'cited in. 6 Vin. 140. Cofyh. (5. c) pi 5. and Hedd v. Chak-^ 
nery ubi. fup. 

(r) See Staundf. P.C. iSj.b. 

{s) Co. Copyh.'ß 59. Tr. 137. 4 Co. 27. «.. Cljfton ic 
MoUneauXi 

(0 See fVatk. Gilb. Ten. 235. N. {d}., 

Büt equity m^y rcli^ve, See TftL 237-8. Tyhr ic Hoff' 
and pited in 6 Fln. 152. CopyA, (£, d.)tL a» 

(u)C0.G<!PjL/.S9' Tr. 137. 
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If a joint-tenant commit wafte he ftiall förr' 
feit oiüy his o\yn part, aud not that of |iis coujr 
panion (w). But it is faid \f hpiband and wife 
be Joint CopyJ^olders of the purchafe pf* the huf- 
band, and the hufband be arter\yards, duringthp 
coverture, attainted of fclony, no fprf?i)ture caa 
accrue, as the wife mqft takp by fyrvivoffliip; 
but if the purchafe had b^en Ifcfor/^ niarriage it 
would have been a forfeiture of a moiety (or). - 

who (hall take We have a^ready obferved that a copyholder 
foSr^* holds,'at the will pf his lord, and that by an a^ 
which is regarded as a caufe of forfeiture he de- 
termines tnat will by brealj:ing the condjltions 
on which he ^eld. The tenancy beuig, ihere- 
forey at an end^ in confequence of fuch a^, it 
muft neceflarily follow from the very natiire 
of the thing, that it muil be? the Iprd whö is 
cntitled to enter. 

Even in the cafe of treafon, thefefore, the 
lofd, and not the king, fliall have the copyholds 
of the perfon attai»ted j unlefs, indeed, fuch, eo- 
pvhold5 be exprefsjy giyqi, to the king by ^ p^- 
licular a6l of parliament» But they msm. not bc 
forfeited to the kin^ Vy the generali, wordS; c^f a 
ftatute (;|/), by reafo« of the ipgiltij5?ft iiywry 

(w) Ibi4. Tr. J38. 

{k) Suppiem. to Con Copyk^ f.. lo. 7r. IIS* 

^) See a Vent. 38^ L^rdComwalli$\ ^ü, * '* 
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which would äcctue tö thc lord ; as the klng 
could not hoM t"hem,if forfeited, as a copyholder, . 
and, confequently, the tenure and all the fruits 
of thät tenure woüld be Ibft, or at ieaft fuf- 
pendcd(2). 

And fo if a copyhold be limited to A. for life 
M^ith remainder to JB.; and A. commit a for- 
fciture ; the lord (hall take advanta'ge of it, and 
not B. For by A^s. a6l the tenancy, as to him, 
became extinguifhed or deftroyed ; and, confe- 
quently, the lord became entitled to the pre- 
iftiJcs, and no one elfe could claijil. B. will be 
entitled to the remainder on A^s death ; but he 
will not be entitled tili that event, by the ex- 
prefs words of thie grant. He could not be en- 
titled to afly remhant of ^'s. eftate, if any liich 
ferAnant exifted ; but by the aft of forfeture A^s. 
eftate was wholly at an end, The lord, there- 
fore, muft be, by the very terms, entitled tili thc 
death of ^. (a). 

But with refpeft to the duration of the eftate 
forfeited by A. and the commencement of the 
eftate fb limited to B. we muft obferve that 
if u4*s, eftate be limited to him for life, gcnerally, 
without faying exprefsly for his natural life, it 
iliall be determined on hi$ civil deathj and, con- 



{%) Ante cL 2.p. 31. 

(<?) % RoU.Jibx. 509, eopyh. {G)pL %. 

?i 5 ffequcntljr 
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fequeiitly, ' OH fuch his civil deäth J5's cÄate 
Ihall commence (Ji). 

But if £'s* eflate be exprcfsly limited to com- 
mence on the forfeiture er dctermination oiA^s. \ 

eftate, though the lord, frorn the very näture of ' J 
the thing, would be equally entitled to the eftate i 
forfcited, yet he (hould not be fufFered to retain 
it contrary to the exprefs words of his grant 

We will now, thcrefore, proceed to enquire, 
who may be fuch a lord ^s to be capable o£ en- 
tering for a fprfeiture ? * 

And Ijere we may obferve, generally, that any 
one who is dominus pro tempore may take ad* 
vantage of a forfeiture committed within his 
own time (d). 

And a perfon (hall (bmetimes take advantagc. 
of a forfeiture who was not, properly, a lord at 
the time, nor at any time afterwärds; as the 
grantee of the freehold of the copyhold, or his 
leflee : for by the grant, the premifcs were le- 
vered from themanor; and no manör was con* 



• ( ') See fFath N. GXXIII. to Gilb. Ten. 454. and 2 Shw. 
Rcp. 150. Benfonw. Sirode. 

(c) 3 Lev. 94. Strode v. Dennifon. Watk. N, {h) to Gilb. 
Ten. 173- 

(^/) See Roll. Jbr. Copyh. (G). Comym's Dlg. Coftyh. 
(M.6.) and Fin. Copyh {T c) &c. 

ftituted 
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fiituted by the grant; the grantee therefore can 
be 110 lord. 

But the vcry lord by flieh grant pafled his 
own intereffjthough hc could not prejudice 
the tenant's eftate: the freehold, therefore, 
pafled tothc grantee, fubjedi: to the copy hold- 
eres claim: Now by the adtof forfeiture that 
Claim was immediately at an end; and con-^ 
fequently, the grantee would be entitied to en- 
ter (^). 

** Re^larly, it Is *tnie, " fays Sir Edward 
Coke (/), " that iione can take benefit qf a 
forfeiture but he that is lord at the time of the 
forfeiture :'* And in order to afcertain who may 
enter for a forfeiture comnxitted before his own 
time, we muß diftinguifh between the cafes. 
in which the lord takes, ßrß^ by way of re»* 
mainder ; fecondly^ by defcent ; and, thirdl^y 
by the grant of the preceeding lord. 

Thus if there be tenant for life of^a manor 
with remainder ovcr to a ftranger in fee, and a 
copyholder commit wafte, and thcn the tenant 
for life die, bcforc entry ; he in remanider may, 
it is, faid, enter ; for he had an intereft in the 



(e) Co, Copyk. f. 6o* Tr. 140. I Roll. Abr. 509, 510, 
CopyL (G) pl. 3. (5f 4. Eaß & Hustrdingi. 
(/) C9. Copyh* / 60. 7r, 139, 

% ^ manor 
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manor;^at the tirae of the forfciture cpnunittcd, 
though fie could not enter by realbh of the eftate 
in the tenant for life ; but which being deter- 
mined, bis entry is now accrued for the fbr- 
feiture committed \i\ the life of the tenant for 
life Cr). • •; 

If the aft of forfeitnre be fuch as tq ^ork a 
difinherifon tq l;hc ior<3^ as if the eftate be de- 
ftroyed, as in cafe of feofFment;, fine, or reco- 
very, the heir of the lord in whofe time it oc- 
curred fhall take advantage of it : but not other- 
wife (^), 

And as to the alienee, grantee, or leflee, of 
the.manpr, it Ihpuldfeem that he cannot take 
advantage of a förfeiture which accrued bcfore 
his own time, even in the cafe of difherifon 

0). 

But if a copyholder, holding of a manor be- 
longing to a biflipprick, commit a förfeiture, as 
by felling timber, during the vacancy of thefee. 



ig) Co. Cfifyk,/. 60. Tr. 139. but fi^c pro. Jäc. ^oi, 
Lady Montqgue\ cafe, contra. 

{h) See 3 Durnf. lä Eaß, 162. Doeii. Tarranty. Hellier. 
Frtem. 516. Ca. 692. ^ 

(/) Co. C:opyh.ß 6q. Tr. 139. 2 ^4f«^ 38, 39. Lord 
Cornwallls*s cafe. 

the 
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the fucceeding bifliop may bring eje6tiwut (k). 
Xbis cafe, however, difFers from the prcceed- 
iag j in thofe there was a lord at the time of 
the Jbrfeiture who might haye takeii advan- 
tage of it if he pleafed; but, in the prefcnt 
cafe, there was no one to whom kcfacs could 
be imputed. 

1£ there be feveral coparcenors of a manor, 
and a forfeiture incur, and one die before jen- 
try> the others, it is faid, cannot enter (/). 
So when th? caufe of forfeiture defcends to 
eopare^nets/they tnüft all agree as to taking the 
advantage of the forfeiture, or one alone fhaH 
not be permitted to enter : So, if owe die, the 
Gther cannot fcize (/»)• 

Whatever may be the a6l of the copyholder, How,ana«t 
^et, in Order tö remove the eftate out of him, fc,^*^'™**^^' 
the lord mufl: a6hially avail himfelf of the fpr- takcn advantage 
feiture by feizing into his hands (äp) ^he tene**^ **^' 
ipents forfeited, by the entry (0) of himfelf, or 



(*) Bull. m/iPrius. 107. Riad^. Jllen, cited. 
(/) See I Freem. 516. ca. 692. 

{m) Ibid. and i Salt. 186. Eaßcourt & Weeku 

(w) Gilb, Ten^ 247. 2 Show. Rep, 152* Bettßnic Sitrod^. 
3 Durnf. & £ä/?, 173. Ihe d. Tarrant v. Hellier. 

(0) In the cafe of Tarrant & Hellier^ (3 Durnf. 6/ Eaß;. 
172-3.) the Court feemed to think that tbclord couJd not 
4mter för a forfeiture after twenty years. 

agent 
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agcTLt, as his bailifF, &c. (^), orby the exertion 
of fomcaft of owncrfliip which may be tanta- 
rooujit to fuch feifiare, as by grauting them 
agaiu for years {q). 

In many caies the lord may enter iramediatc- 
ly into the lands without the Intervention ofa 
prefentment of the forfeiture; in others a regu- 
lär prefentment is previoufly requifite, er, at 
ieaft, advifable. 

Where the ofFenCe which is the caufe of 
forfeiture is> in its very nature, apparent and . 
iiatarious, and fuch as by common prefumption 
the lord cannot avoid noticing (r), no pre- 
fentment can be neceffary, as a prefentment 
is only for his inftru6lion (j)» 

If ä perfon, therefore, be attainted of treafbn 
br felony^ the lord may feife without äny pre- 
fentment by the boniagc ; fihce . the commif- 
Üon of the ofFence is: atcertained and made of 
Publicity by his conviftion in a Court of law 

* — — ^ - ■ ' , 

{p) See 2 Show. 152. Benfonk Strade. 

tf) See 1 Livinz, 26. Milifax V, Bahr. 

(r) Set Co. CopyA.f. 57. 7r. 131. 

(i) Sir T. yortis 190. Benifon & Strade^^znA fee ante f' 

; (/) Senfin h Strvde, M fup. % Fent.^^Z. I^ord Carn- 
wallis*s cafc» 

Sp 
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So if the forfelture be in confequcnce olT anjr 
i^ or refufal in the prefence of the lord, as iit 
open Court, no prefentment can be requifite * 
as the end of prefentment is already anfwered* 
Thus if proclamation be madc for an heif to 
claim, and no claira be raade : If a copyholder 
be perfonally warned to do fuit at a particular 
Court, and he does it not ; or if he appear in 
Court and openly and abiblutely refule tö bc 
fworn on the homage, according to the cuftom,^ 
ör the like («), a prefentment muft be cvi- 
dently nugatory. 

But when the caufe of forfeiture is (uch that 

by common prefumption the lord cannot havc 

Botice (w)y a prefentment Ihould be made to 

apprife and inform him of it : Howevcr, it does 

not appcajr thät, even jn this cale, it is any 

ways of neceffity. A prefentment is, as we 

have feen, only the mean of information as to 

the lord: if the circumftance be already known 

to him any further mean of inftruÄion muft 

be needlels. If he, therefore, is aware of thq 

event of which a forfeiture would be the coafe- 

quence, he may avail himfelf of it without a 

prefentment. Still, however, it is prudent and 

advifable to prefent fuch event in open Court, 

that the matter may be apparent to others; 

and for the fatisfaßion of the remaining tenants, 

as well as a fanftion to the lord. 



1 

(«) See 2 Kek 451. Jory & P^iwfy, Co. Cofyh.f, 57. 
(tv) See Co. Cojfyh.f. 58. Tr. 135. 
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Ifa copyhöld^r cömmit treafon or fclony^ 
änd bc attainted, the lord inay feiie^ we have 
feen, without any prefentment. In this caie 
the fkß: is afcertained and nötoHbüs. Bot the 
fcrJ, i,t is faid, is not juftified in feifing böfoftf 
attainder without ä fpecial cui^om ertipowerihg 
fiim fo to do ; as it would be tlnrealbftable arid 
incönvenient to permit a capital crime tb be 
tried or controverted in a civil adion before fhe 
conviftion appeared üpon riecord (x). 

If the commiffioii of fuch crime be prefented 
by the homage before the fuppofed offender be 
regularly convifted by diie courfe of law, and 
Öie lord, in confequence, feife^ as authorized by 
fuch fpecial cuftom, and afterwards the tenant 
be legally acquitted, the forfcitüre (hall be dif- 
charged (y) : and fo alfo it is faid : if, aftcr 
convi^lion, /te have Ais clergy (s). 

But if he be attainted and pardoned^ the for- 
feiture (hall not be purged {jx)\ (ince the pardoni 

{x) ^ Venu 38. Lord Carnwallis^s cafe. % H^iok., P. C. 
rf-49./. 7. 

(y) See GM. 267. Paglnun & Hueu % JdL 466-7.. 
Jory & Pawly. 

(2) See a iC?*. 446-7. J^ry & Pawfy^ i £^.263- 
S. Q. But if thcre be a cuftom to feife on convi£lipn', the 
* forfeiture feems complete ; and if the lord feife, cari th^ 
prcmifes be diYefte4 by tbe allowfltiice of clergy ? ' See 
a-^Äwi-'P- C-^>i- 33. / 129. and ^MLComm. 373*. r. 
28. And tlierefore qu^re as to the cafeof ^cry \\Pawiy. 
as tothis point. " 

. (a) 2 Show., Rep. 150,- Üic.* Bcnjan &' S^ndi. Sir T- 
Jones 189. S. C. 

^eceifarily 



ticceflarily confeflbs his gviilt- whick was t^ 
paufe of torfeiture.; mid Öie Jcingcannot i'eroii 
the Claims ofthe lord* - / 

And before we difmifs this fiibjeift^ we may 
o^ferve, that forfekures ?i.ye al ways odio^s iq thc 
efiirnatiou of ^he law (.^} ; and» p^ litigs^^i^Hi^ 
the Covf^-ts deraand the moft direä and certai^ 
proof of the cäufe of forfeitur?, Qi>Ah,e pa^fii^f 
the iord, befi^re tl^ej po^iUenance bif :^ifiWi? 

(4 , ■" ■■ ■■■ ^:.:: 

We haye alread)^ ob^erved jhsjt^.^ttvjpgb* thc jQ!9p<9»ft^wi- r 
copy holder commit^any aÖk whiqj^miiy ^ th? - • 
4^^^]^ crffprfeit^^^ y^: the eftaterig^ not^i;rb of hjiflti 
tili \}ff JwJa<ä;ua% ffiie, If t^e iof^^thejpefor^ 
cxertiwG^his righlj^^Q^^ot infift on, ^ndabfolttte^ 
iy avail himfelf qf th? fe^ ^opyholjli^f 

v^iU ftill remaiA >-t«naAt o£ the prexnif(^s. T;he 
lo^d, if he pleaf^ may wave. the jfoffeitvi^e: 
andif lie does any t^ipg whiph may aw^unt^?^ 
an acknowledgment of an exifting teiiancy, or 
confirm^ th^ eftate^^fter n^tice Qf the forfei^urc, 
hp jQi^l^be fpr eyer precludcd . fironi takii)ig ad^^ 
van^tag^ ofthe ev?i\t. 

Any perfbn who is lord by right, who might whomty dif^ 
have taken advantage of a forfeiture, may cßf- *^' 
pence withit, thoughhe be but atcnant at will; 



-s^r 



(4) l^atk..iJ. XCIX. to Gilb. Ten. 441, 
(c) I Bul/I. 190^ Hamltn v. HamUn^ 
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4ha it fhall be a difpenfatiön not only as to him- 
^elF, but as to him in reveriion alfo. But a lord 
by wrong, as a diffeifor, Cannot purge a for- 
feiture as to a rightful lord (d). 

Nbtice; : ß^j. y^^ j^^j[^ j^g mJndftil that, in order td" 

efFöft a difpenfatiön, the lord muß have noticc 
bftheforfeiture^y -for if the caufe öf forfciture 
bc unknown to ^him he^ (hall not be prccludcd 
by his^ fubfequent aö from availing himfelf of 

it(0. 

what aai may As to what caufcs of a forfeiture may bc 
b^^aifptuced cfifpenced with, we may remark, with Sir JE^- 
'ward Coke {f% that foitie rnfake a düFerence 
ÖQjween thofe forfeitures-^ which tend to the 
•deftruftion of the copyhoW, and thofe which do 
not: As if the« copy holder make a feofFment; 
** by this thecoqpyhold is deftroyed; and there- 
fore, no fubfequent acknowledgement öf the 
iord,*' fays he, ^* will ever falve this forc/' 

A feoffment oiptTztes immediately by livery, 
and Works ä diffelfin. // binds cven the lord 
tili it be defeaied by an a6l of equal notoriety. 
But it has been determined (^) that a^iPi^levied 

(d) i Zjtv. i6- Milifax V. Baker, 

\e) Cro. Car. 233. Mathews v. PFhetton^ l RolL Ahn 
4.75. Coufirmatkn {Q) pL i. Co. Copyh. ß (^i. ffati, 
Gilh, Ten. 247-8.. 

(/) Co. Copyh. / 6|. 

( ilx Omtf k Eaßf 162^ J}üe d» Taftrant v. Helüer. 

by 
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by a copyholder, may be waved, as th^cwfe.of 
forfeiture, as tlie ßne WDufd be ^.void agatnß tke^ 
lord^ the ^copy holder cptflinUting^^ in poj^Jion^, 
Thefe cafes, therefoi)?, eifcntially diffq*. . . ^, , 

If a copyholder bc attainted of treafon or Te* 
lony, perhaps uo difp,ei|fatioEn .could .t;ike place, -^ : ' " \ 
By ilic attainder the tenancy is 'afclblu^ely at aa 
end ; and tlie "copyholder. is ,dead in la>Y (4). 
Though difpenfation is much^favoured: .^ow- 
ever, in this cäfe, if the lötd does not wifh to 
ayail himfelf of the forfeiture it ,would be advi-^ 
fable to naake a new grant to the .copylioldei;, if 
pardoried, or'tb his defcendants^ ifuot, , .;,, 

Other a£l:s^^ however, .whick.go nQt4:|a:thc 
deftiudion of.the.copyh6ld,^op the utter inc^^ 
pacity of the tenänt, may be difpenced with by 
the lord ; as waftc, non-admiffion, fubtra6lio'n 
of fuit or feryices, or the like, . , 

And any a£l of the lord, after forfeiture, ^^}^ ^»"><^ 
(the lord being apprized of fuch jorfeiture) * * ^^ '"^* 
whereby he ackiiowlcdges the copyholder as 
his tenant (hall bb a difpenfation (/). As if the 
anceflor be prefented as dying feilcd, and pro- 
' clamation be made for the heir to claim, though 
no a6hial admiflion take place (k^. 

(//) See Sir T. Jones 189. Benßn v. Strode. 

(i) Co. CopyL /. 61. cm. Ten. 247-8. 

(k) 3 Durnf. & Eajf, l6a, &c. Poe d. Tarnmt y. ÄA 

So 
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$o if he admit him after forfeiture (/) : if 
the lord äccept rent (w), or öthef fervices (») 5 
if he amerce nim for default of fervice (0) ; or 
diftrain oii the lands forVent (/) } it fhall be ä 
dilpönfation of the forfeiture» 

Ädicf lü equi- . If a copyholdt» does any a6J: whkh, would be 
b forfeiture at law, he fhall, iii certain cafes, 
find relief in cquity, and the lord be preventedt 
from taking advantage of fuch aft. 

But equity wUr not relieve againft a voliin-i 
tary aft ; nor. unlefs a compenfation can be 
made to the lord (^ ). 

'^^ But where wafte has been inadvertently done 
(r}, pr done by a ftfanger (j) ; or fines or rents 

■ ■■■ ■■ ■ ! ■ I ■ ■ ' 1 ■■■■' '■ ■ ■'■* ■ ■■ I ■ > r , , 

(/) Ibiä, I i^z;. 26. Milißix^v. Baker. 

(m) I 5a/t. 186. Eaßcmrt & PFeeks. i jK?^# 15. GÄr* 
/Ärrf & Lx^er. P. Ti^ifden. ' See Gilk Ten. 334. 

(w) See Giii. Ten. ^47-8. 

{$) I Leon\ 104. 5/r 7ö/m Braurtche-s cafe* 

ip) Co* Copyh. f. M. 

iq) PreceJ. m. Charte, s^^ Sir.JHt. Peachy v. DwJr gf 
Somerfet. Str. 447* S. C. 6 jP7«* 1 13. (D c.) ph 9. S. G« 
a Fr«;«. 137. CÄ. 170. RiJkopofWorceßery.^ ■ ■ 

(r> See 2 r^r«. 537. Naß\i. Com^ Derby. PrtCk Chane. 
574- 

(j) 7i/>5. 237-8* Tijy/^ Vi iJVtif, dwd f7«v 152* Ci^/yA, 

havc 
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kavc beeil unjiai^ (/) ; Chancery has re- 
lieved. 

So in Cafes whcre the aö of the tenant was 
in itfelf indifferent, though amounting to a for- 
feiture at law ; as where a quaker refufed to 
take the oad of fcalty (u). 



(/) See 2 Str. 453, Prec. Chane. 57a. 

(*) See free. Chane. 574, Edmau Ic Craven^ andl 
a /V/^ 694. CV* T. Higford. 
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CHAP. IX. 



O/EXTINGUISHMEiSTT anh 
SUSPENSION- 

WHE N a frcehold and a cöpyhold intereft 
in the iame pr-emifes ttnite in the iame 
pcrfbn and in the fame right, the cöpyhold in*- 
tcreft becomes cx\inguimcd ; but if they are 
vefled in the fame perfon in difFerent rights, 
the cöpyhold intereft is fulpendcd only. 

And, firft, in order to efFeft an pxtinguifh- 
ment, " the freehold and cöpyhold intcrefts 
(w) muft be of the ferne premtfes ;" for if ji. 
be tenant by copy of White Acre^ and the 
lord enfeofF him of Black Acre^ the tenure of 
White Acre will not be extinguiflied, as -^/may 
hold the one by copy and the other by deed. 



Biat they nerd ' B^t ^^ intcrcfts nccd nöt be conjimenfurate 
iraolratrLor ^^^ ^^^^ othcf, nof be confined to the f^me 
«ajSwiitothe premifes, fb the fame premifes be included in 
both tenures. 



Tlie freehold 
and copyhoUL 
interefts rauft 
be of the &XIIC 
lircmiits. ^ 



(w) A copy hoMcr may bc the i«/7/^of the manor; for 
^h95X\i£h9& no intneß \ and, confe^uently, the cöpyhold 
woida not be cxtinguUhed. See. Cn. JiK, 177. in Gjbfw 

Thus 
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Thusif -^. be a copyholderin fee andacccpt Lcafcforycwi, 
a common-law leafe for years of the premifes, 
(^x) or a leafe for years of the entire manor (jv), 
bis copyhold intercft will be extinguilhed, 

Or if ji. bc Jeflee of the manor, and B.df 
copyholder in fee, and B. bargain and fcU his 
copyhold to j4p and his heirs, the copyhold in- 
tereft (hall be extinguilhed for cver (»)• 

Again, if a copyholder in fec in pofFefEon Rwcrfi^^ ' 
purchafe the reverfion of the manor it will be 
a prefent extinguifliment ; and the particular 
tenant of the manor may enter into the copy- 
holds premifes imraediately on the transfer of 
the reverfionK(a). 

If a copyholder be feifed in tail and takea ^lUtetMi. 
grant of the manor> the copyhold intereft, 
though in tail, will be extinguilhed : for whea 
the intereft of the lord of the manor is united 
~ with the copyholä in tail there muft be a 
.merger (Ä). 

» -■ ■ ♦ "■ " ■■«■■ ' ■ ■■ " ■■■■>'■ ^1 ■ ■ ■ I — .II- ■■— m 

(x) I BrownL 32. 4 Co. 31. a. 

{y) Moore 185. pL 330. wjhich alfo cites Hldfi & iVw- 
..port as ib adjudgcd, and fo alfo in 4 Ci?. 31. b^ Erench^s 
cafc. 

{%) HutU 65. Blemmerhaffett v. Humherßone. Sir fV. Jones^ 
41. S. C. Gpdb. loi. ca. ii*j. and fec N, (4.) XoCo. Litt, 
59. a. Uatis MSS. 

(aiPaltLqj. 

(4) 2 Fif. Junr. 525. Challoner V, Murhall j and antf 
^>^ 4* /• 226. OfEntails. 

Aaa . And 
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"And whenever the Intcrefts become united 
the extinguifhment is complete ; and although 
the eftatei of freehold be defeated, the copyhold 
intereft cännot poflibly revive, äS by the extin- 
guifliment it was utterly at an cnd. .Thus if 
the copyhöldef be enfeofFed on dondition, and 
the Condition be broken and the lord enter, thö 
cöpyhold intefeft is abfolutelj^ gone (r). 

Again, it is not requiiite that the intereft bc 
eottfihed to the farhe pretiiifes, fo the fame pre- 
mifes be included in both tenures. If the tenant 
' of one aCre by copy take a leafe of the whole 
tnanoi*, it will be an ext in guifliment of the 
topyhold tenure as to that acre ; for the free- 
hold of that acre was included in the n>a'fior.(//). 

Joint tcnancy. So if hc purchafc the manor to hold to him- 
* felf and another in joint-tenancy, the copyhold 
will be extinguiflied ; for each joint-tenant H, 
feifed f>^r ink et pdr toüt {e). 

^uVSl^iokcd Secondly^ ^ The interefts muft be united in 
iSthcfime the fame perfon :^^ for while they continue fe- 
^*'^**"' parate no extinguifliment can täke place. 

li J. thereföre, hold oile htindred äcres br 
copy, and the lord graut the freehold of thof^ 



{c) See 4 Co. 31. Ä. 

{d) See anteh&fägt ; and fcc alfo T^fef, Jicwi». 5a4* 

Chalhner y. Murhall* 
^ {e)Cältk 97. 

acjre 
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acf es to JB. thc intereft of ^. will not be, ja 
confequence, extinguiflicd (J^)^ though B. was 
cnfeoffed to the ufe of /f. (§•)• 

But if B. afterwards coiivey the freehold to 
^. an extinguifhment would be efFefted; as 
the intercfts would be no longer diftinft (^). 

If 4 copyhold be granted to ^. B, and 
C. fucc^ßvcy u f. to ji. for life, remainder 
to B. for life, retnainder to C for life, and 
^. take a leafe of the lands by deed, it 
will, it is faid, be only an extinguifh- 
ment of his eftate for life (/), fince that eftate, 
pnly, they afiirm, isunited with the eftate by 
deed. The eftates. in rcmainder are in other 
perfons ; and if ji, were permitted to defeat 
them by his own a6l it would be attended 
Ayith manifeft iajüfticct The argument of thc 
Jäte tfOrd Chief Baron Gilbert (^) does not feem 
conclufive againft the do6lrine of the cafe now 
linder remark, as the remainders were evident«*- 
Jy veßed remainders ; and, confequently, the 
mere deftruftion of the eftate limited to A. could 
not in itfelf deftroy the • remainders over^ 
Should the leafe be determined during the life 

. " - 'I '- — ' ' ' -— 

(/) 4 ^ö- 24. b. Murrell & Smllh. 

(g) Cro, Jac. 573. WaldQi v. Bartlet. Hob, i8l. -Hiwr 
Mrd V. Bartlet. 2 Roll. Rep. 175. fValur v. Bartlei. 
{h) 2 Co. 16. b.' 'Lane*s c^k, 
(/) 2 Leon. 72. Curiis y« Csttel. 
j[*)7>». 303, 



w 
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of A. he could nevcr rcclaim his ööpyhold 111^ 
tereft, as it became whoUy extinft ön his ac- 
ceptance of the eftate by deed ; but On his death^ 
though not bcfore (/), B^ if in exiftence may 
cntcr. 

And in like manner, if a copyholder in fec 
flirrender to the ufe of the lord for life, with 
remainder over to a ftranger^ or referVing the 
reverfion to himfelf, it will only be an extin- 
guifhment of the eftate fo limited to the lord ; 
for that limited to the ftratiger or referved ta 
the furrenderor will not be deftroyed (w)* 

andinthefamc Tktrdly^ *' the interefts muftbe unitedin the 
"^ ^' fame perfon in the fatne right:^^ for othelrwife 

sufpcnfioa. the copyhold intereft will be fufpended-oxily. 

If, therefore, a perfon have a copyhold in- 
tereft in his own right, and a freehold intereft 
either in the particülar premifes or in the 
manor generally, in the right of another, or 
vice ver/a^ the copyhold intereft will be only 
fufpended while both interefts continue in the 
iame perfon. 

Thus if a copyholder marry a ferne feignio- 
rcfs, the copyhold will only be ftifpended 
during coverture*(;!^). 

(/) See ante chap. 5, on Rcmaindcrs, p. 192, läc. 197 . 
{m) See Co, Copyh. f. 34. Tr. p. 72. ' 

(n) Co. Copyh. f 62. Tr. /. i|2. Cro. £Iiz. ^« ca. i. 

/Jinottn ' / 

So 



^ 
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So if the lord marry a ferne copyhol4er, thc 
copyhold tenure will be lufpenaed : but if he 
allen the manor, or die, the copyhold tenure 
will revive. 

We will now proceed to enquire into the '^*^,*'|^ 
iii6ans by which nich an union of the difFerent toed"*^ 
interefts may be efFeöed ; and this divide? it- 
ielf into two branches : the firft is when the 
copyhold intereft comes to the freehold ; and 
the fecond when the freehold comes to thc 
copyhold intereft, 

Ifthe copy holder, therefore, re/ea/es to the Byt^ecopy. 
lord (o)j or furrenders exprefsly to his ufe (/), ^ Ihc?^" 
er without declaring any nie (unlefs there be Aabyreicafe, 
any thing further to rebut the prefumption), ^**"*»^'^'- 
(y) or if he does any other a6l which indicates 
a determination to relinquifli his tenancy, as if 
he bargain and feil to his lord (r), or refign, ör 
renounce his cftate (j), the copyhold tenure. 
will be extinft, For fo foon as thc relinquifh- 
ment ia efFefted, fo Ibon muß the copyhold in- 
tereft be at an end ; as a perfbn cannot hold of 
himfclf, and be at onc and the fame time both 
teuant and lord. 

<■— —— W^ ■ I ^^— ■! I . — »II ■ ■■■■■. I , M> 

(ö) See GM. Ttn. 300. HutK 65* Sir fV. Joms 4$, 

{p) See ante eh. 3. f. 75. 92. 

(5) See ante ck. 3. p. 9a. 109. 

(r) Blemmerhajfett v. Humhirß^m;, Mfitp. 

(jp) Cßlth. 58, and ante /. 54, trfr- ci. 30 

A a 4 Again» 
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By the freehold 
Coming xo the 
copy^ioldtr. 
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Again, if the knds which were held by copy 
cfcheat or become forefeitcd tp the lord, %h.^ 
copyhold tenure muft be, in conlequence, cx- 
tinguiftied ; as the lauds thcn fall into the ma- 
lior ; and there can be no onc to hold by copy 
tili the,lands bc fo grauted by copy agaiii (/). 

Secondly^ an extinguifhmcnt will be equally 
Caufed by the copyholder acced^ng to the 
freehold intereft. If he accept, either mediately 
or immediately, a leafe or fcofFment of the 
freehold of the lands fo held by copy, or of the 
panor generally, the copyhold intereft will be 
utterly extinft \u). And fo alfo if he t^lke thp 
pianor by defgent, 

It is frequently faid in cur books that if a 
copyhold eu:heat and the lord afterwards leafe 
the lands fo.efcheg^ed for years by deed, the 
copyhold will be extinguifhed for ever. But 
this mode^of cxpreffion is inaccurate. The 
copyhold was equally extinguifhed before as 
after the leafe, It was extinguifhed by the 
yery a6t of efcheating, The moment it feil 
into the manor the extinguifhipent was com- 
pleted* The leafe by deed would, it is true. 



»(/) Ifonc)iaving 9 manor, devlfe It, and afterwards a 
tcnancy efch«at, that alfo (hall pafs by the devife as being 
part of the manor. i Salk. 238. Admitted in Bunter v, 
Coke. 

{u) 4 Ca, 31^ 15. & i. Frenchi^s cafp. 9 Co. 16. b. 



J^r^\ c^fe. 



prevent 
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prevent the lands from being ever granted by 
copy again: b^t the extinguifliment was 
'wholly independant of fuch eyent. The leafe 
is.a deftruäion of the demifable quality of thi? 
lands ; but it cannot operate as au extingiüfh- 
inent ofthat which had cealed to exift befoFCj 
the leafe had a being. From the very inftmnt 
the efcheat took place the copyhold tenure was 
no more. A new grant by copy might have 
been made ; but the old one was utterly and 
abfblutely at an end. We ought not, therefore, 
to fay that fiich a leafe operates as an extinguiß* 
tnentj but as a deßru£lkn of the dcmifable />rö^ 
#^r/y in the lands ^ 



GHAP, 



CHAP- X. 



fif ENFRANCHISEMENT- 

•^«»^ PNFRANCHISEMENT is ^^ thc chai^- 
A-^ ing of thß tetmre from bafe to free;'* zfxA 
is cffeited by *^the lords couveying tq thc 
tenant the freeholcj of the particular and fpeci- 
jfic premifes which were held by copy, or by 
' releafing to the tenant his feigniorial rights.** 

conveyance of Fi^ßy^ thcfl, it IS effeflcd ** by the conveyancc 

t^rfe^n^by'' of the /ör^/ to thc tcnant** For if the tenant con- 

tjiciord. ygy ^j. releafe his intereft to the lord, it will not 

fae an enfranchifement bat an extingnifliment 

(w) of the copyhold. The lord had the free* 

hold already in him, and thecopyhold is now na 

niöre : no enfranchifement can, therefore, take 

V place, as the tcnure of the iord was already 

free. 

But it is not effential that the conveyanee of 
the freehold to the tenant be made immediately 
from the lord ; for if the lord convey the freehold 
to a ftranger, and the ftranger convey it to thc 
copyholdcr, the bafe tenure will ,be deftroyed 

(*> ^ 

{w) See ante eh. 9. Of Extinguifluncnt. 
I ix) See Lünens cafct a Ca*. 16* i^ 

1^. 
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The lord, ih order to cnfranchife abfblutely, T^^?^^'' 
mnft be cnabicd to convey the fee limpie ""^ 
of the freehold intereft; for otherwife it 
will bc only an extinguifliment of the copy- 
holders intereft, and a fufpenfiou of its deniifa- 
ble property during the exiftence of the cftate 
fb conveyed in the freehold. 

• A lord, therefore, having only a partial in- 
tereft in the manor^ cannot enfraiichife in fec. 
He can only communicate what he has himfelf ; ^ 
and his a6l fhall not injure the rights of others, 
any more than perfons having fuch partial in- 
tereft can, by their own aö, abfblutely deftroy 
the demifable property of the copyhold.. 

Thus if a lord be tcnant for years, life, or in 
tail, and a copyhold efcheat, and he make a 
leafe for years at comnaon law, it will not 
dfeftroy the cuftom to regrant by copy only as 
to his own intereft : the reverfioner may grant 
it^by copy again (/). 

Secondly ; The conveyance muft be " (0 the ThtcoBvcywic» 

9 1 T^ r% 11111 !/• inuft be to the 

ienant. For ihould the lord convey the free- 
hold of the premifes to a ftranger, it would be 
no enfranchilement of the copyhold, nor ihould 



iy) 2 RolL Ahr. 271. Prcfcription ( T ) fl. 1. 4. 
Rufley & Conejby. Cro. Eliz. 459. S. C. by the namc of 

^Qnefiith Rußy. 

it 
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iteven operate as an extinguifhmcnt (ä)j as 
the a6l of the lord alone fliall not prejudice the 
copyholder's eftate (a). 

By the conveyance öf the freehold the prc- 
mifes wcre fevered from the manor, and, by 
confequence, mufl: be held of the lord above. 
Should the grantee convey the freehold over to 
the copyholder the eopyhold tenure would be 
elxtinft, as its exiftence would be incompatible 
with the freehold intereft, Both tenures 
could not fubfift together, and, by coniequence, 
th? kis wofthy would merge; the bafe would b? 
abforbed in the frect 

l^^\^^f We have feen that if the lord have only a 
»«^ partial intereft he cannot enfranchile in fee; 

Dut if the , copyholder have only a particular 
^ftate in the premifes and he take a conveyanc? 
of the freehold in fee, it fhall be an abfolute en- 
franchifement ; the eopyhold tenure fhall be 
extin6l for ever. But the enfranchifement (hall 
be for the benefit of thofb in remainder, who 



(2) Though the freehold be grant^d to a ftrangcr inttuß 
for the copybMer, Hob* 181. Howard & Bartlet. Cro. Jac^ 
573. Waldoe & Bartleu 2 Roll. Rep. 178. TValter & 
Bartlet. 

If the copyholder be enfeoffed to the ufe of others, the 
eopyhold IS prefcrved b^y the favlng in the ftaj:. 27 of Hen. 
8. 7 Co. 38. a. Ifed's cafe cited as fo refolved, 

(a) 4 Co. 24. A. Murret & SmitA. Cro. Jac. 573. Wah' 
ijfe tx, Bartlet, 
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woüld have taken the copyhold intereft had 
the enfranchifement never taken place^ as well 
as for that of himfelf j and a Court of Equity will, 
accördingly, direjä a conveyaiice from the heirs 
at law of the particular tenant to him m re- 
mainder, on his p^ying a proportionate part 
of the conlideratioa advancjed for the enfran- 
chifenaent (b\ 

Thlrdly ; It is " the conveyance of ihtfree- ÜlatTc^ 
hold:''' for the transfer of Xhcßeehold is of tlie vcyc^. 
Very eflence of enfranchifement. 

As the (eparation of the freehold and copy- 
hold interefts in the fpecific premifes is aHfolutely 
requifite to the very exiftence of the copyhold 
tenure, fo the conveyance of the freehold to the 
copyhold intereft is neceflary to enfranchife the 
premifes. 

When, therefore, it is inteiided to enfranchife Mode«of cn- 
a copyhold^ fuch mode fhould be adopted as will "° ^^^^^ 
convey the freehold of the premifes : as a feofF- 
ment, bar^in and fale, or the like. Though 
the rcleafe by the lord of the feigniorial rights 
will equally eiFeft an enfranchifennient, as we 
(hall pcefently fee* 

IFourthly ; The conveyance muft be of the The freetoia 
freehold " of the particular and fpecißg premijes brof'thc^y 
whichwereheldby copyr '^;.'*^*^^ 



{b) I Bnywn. Ch. Caf. 515. W^jnnt & C^oicu 2 Vtf. Junr. 
514. Ckalloner Sc MurhaU 

For 
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For if the whole manor defcend o( be cotit 
vcyed to the copyholdcr it will not be properiy 
Ell enfranchifement of the copyhold, but an ex- 
tinguifliment of it; and the premifeg may ba 
grauted by copy again» 

By the conveyance of the freehold of the Ipc- 
cific lands they become fevered from the manor 
but it is otherwife when the whole manor is con« 
veyed. In the latter cafe the freehold is not 
• afFefted ; and the copyhold tenure is only ex- 
tinguifhed by reafon of the impoflibility of the 
fame perfon's being tenant and lord» The lord 
cannot hold of himfelf (r). The copyhold te- 
nure, therefore, which before fubfifted is gone, 
but no alteration takes place as to the freehold 
tenure* The tenure, as to the lord above, re- 
mains, as before; and the lands may be rc- 
grjinted by copy. 

f^dlwli^' Again; an enfranchifement may be efFefted \ 
nioruirifchwr " by the lord's releafing to the tenant his feignio- 

rial rights/* i 

^ By the xeleafc, the tenure betwecn the copy- 

holder and the lord of whom he held by copy is 
cxtinguilhed; the premifes are levered from the 
manor. The releaiee muft, therefore, ncceflarily 
hold of the lord above, as he muit hold of fbme- 
body ; and, agreeably to the well known rule of 
. law, he muft hold of the lord above by the, fame 



ierviccs 
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I 

fervices as the mielhe had held. Now the mefnc, 
if we may (b call him, held the premifes of 
•which he releafcd his feigniorial rights by frank- 
tenure, and not by copy; and, of confequence, 
the releafee muft notv hold by frank tenure 
alfo<^> 

The tenure was often changed by the releafe 
of the lord {e)x and in the prefent caie, the co- 
py holder, being tenant at will to the lord, there 
was a privity between them ; and, confequcntly, 
the releafe of the lord to the copyholder would 
enlärge his eftat6 and pafe the freehold of the 
premifes (y). 

We come now to the confideratioa of the Conröjaenaof 
confequences of enfranchifement» m^*^^"^ 

Irnmediately on the lands being enfranchifed ^^!^^* 
in fee, they become fevered from the manor, 
and held of the lord above tinder the fame tenure 
and fervices as the former or mefne lord held* 

The tenure, therefore, being extinö as to the '^***«^ 
enfranchifing lord, he cannot, confequently, re- 
ferve to himfelf any fervices on luch enfran- 
chif6ment» ' He has no reverfion in himfelf; he scfvic«, 
cannot referve a right of efcheat^ If any yearly 
or other payments are to be made by the tenant 

(d) Änd fee Litt. / 147. and Co. Litt. 102. i. 

(e) Fafcha4f) Ed.. 3. />/. 2. fol 10. Ä. 2 /«/?/,502. 
(/) See Litt. f. j^do, aii4 Ce, Litt. 270* i* 

- ^ aftcr 
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aftcr cnfranchifement they may be good as 
rents-charge or feck, or obligatory on the tenant 
on his fpecial covenants; but they cannot bc 
good as fervices or renders in confcquencc of 
tenure, fincc the tenure which fubfifted between 
thcm is utterly at an end (jg*)* 

Again; as the premifes are abfblutely fevered 
from the manor and the tenure changed into 
frank-fee, all cuftoms which attached to copy- 
hold tenure within the manor of which they 
were before held, muft, of neceflity, have ceafed 
withrelpeft to them. 

Thus if the cuftom be that the lands held by 
copy fhould defcend to the youngeft fon, fuch 
cuftom would no more attach. Since the cuf- 
tom was that all " capyholJs within the manor^^ 
fhould fo defcend. Now, on cnfranchifement, 
the premifes are neither " copyhold'^ nor 
" within the manor *^^ and, confequently not 
within the cuftom (Ji). 

So all rights and privileges annexed to the 
copyholder's eftate, as fuch, muft alfo be done 

(g) Mich. 21 Ed, 4. pL l%.foL 62. a. 4 Durnf. & £ö/f, 
443. Bradfitaw v, Lawfotu 2 Ibid. 705. Townley v. Gibfon. 
The cafc in Moon 143. Griffith v. Clarke^ feems to have 
becn an alienation before the ftat. of ^ia Emptores. 

(h) In the cafes of Murrel & Smith^ {4 Co, 24*. bJ) and 
Beale v. Langley^ (2 Ltan. 208.) the freehold was merely 
fevered from the manor by grant to a ftranger; the etpy^ 
held intereß rcmained. No enfranchifcment^ thereföre, took 
.place i and» confequentlyi thofc cafes do not apply. 

away; 
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away^ as the eftate by copy to whlch they 
attached ha& ceafedto exift : thus if a copybolder 
has common of pafture or eftovers in right of 
his copyhold, and the copyhold be enfranchifed, 
the common is gone, fince the copyhold is gbne 
in the right of which it was claimed. As the 
eftate is no longer copyhold, or even held of the 
manor, all cuftoms relative to copyholds within 
the manor muft fail as to the premifeö enfran- 
chifed, Such.cdmmonage will not pafs by the 
Word " appurtenances" in the deed of enfran- 
chifemcnt (/). The right of commonage:inuft 
be exprefsly conveyed as a new grant (i). 
Though equity will, under certain circumftan- 
ces, decree its continuance when it would be 
extinä at law (/). 

{/) Moore 667. Fort & fVard. Cro. Jac. 253, Marßiam 
& Hunter y and fee S. C. in 2 BrownL 209. i Brown/. 173. 
Lee V. Edwards, and ibid. 220. Afaffam & Hunt. 2 Lord 
Raym. la^s. Crowther v. OldfieU. Sali. 170. & 364. S. C. 

(k) Moore 667. Fort & fVard. See alfo Cr(^. Eliz. 570 
Bradßaw v. Eyre^ and 794. Worledgc v. King [well. 

(/) 2 Vern. 250. Styant v. Staker, 



Enfranchisement of copyhold premi- 
ses by way of bargain and sale. 

THIS Indenture, ö'r, Between A.B. 
of &?c. lord of the manor of C. in the 
county of D. of the one part, and JE, F. one of 

ß b the 
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Reciul tbat A, 
B. islord ofthe 
tnanor and that 
£. /. holds of 
tioL by copy ; 



«nd that the 
lord has agreed 
to enfranchife 
the copyhold. 



Grant of the 
(veehoid. 



Trre from 
copyhold fcr- 
vices, £5^c« 
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the copyhold tenants of the faid manor, of the 
other part : Whereas the laid A. B. is feifed 
to him and his heirs of an eftate of inheritance 
in fee fimple of and in the manor aforefakJ, 
and the faid E. F. is feifed or pofTcfled of the^ 
mcfliuage, ^c. hereinafter particularly defcribed, 
of an eftate of inheritance in fee fimple, by 
copy of Court roll, at the will of the lord, ac- 
cording to the cuftom of the faid manor of C. 
(the faid copyhold mefTuage, ^c. being within, 
and^arcel of^the faidmanor'.} And wkekeas 
the feid A. B^ hath agreed with the faid E. F. 
for the confideration hereafter mienticMied, to 
enfranchife the fard mcfTuage, &c^ Now 

THEREFORE THIS INDENTURE WITNESSETK, 

That, in purfuance of the faid agreement, and 
in confideration of the fiim of, &c. The re- 
ceipt, &c. He the faid A. B. hath granted, 
bargained^ fbld, aliened, releafed, and confirmed, 
u4nS by thefe prefents, doth, &c. unto the 
faid JE. F. and his heirs j All that the faid mef- 
fuage, &c. Tagether with all ways, waters, 
watercourfes, commons, &c. And the rever- 
fion, Ö?r. And allxht eftate, right, title, inte- 
reft, freehold and inheritance, claim and demand 
whatfoever, both at law and in equity, of him 
the faid A. B. of, in, or to the faid mefliiage, 
&c. To HAVE AND TO HOLD the faid mef^ 
fiiage, &c. to him the faid £. F. his heirs and 
afligns : To the only .proper ufe and behoof of 
him the faid E. F. his heirs and affigns for ever 
FREELY, clearly, and ^abfolutely, enfranchifed,. 
acquitted and difcharged by thefe prefents, from 

henceforth 
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heiicefortt for ever of, and from all, and 
all manner of, yearly and other payments, 
rents, quit-rents, chief-rents, cuftomary or copy-* 
hold rents, fines, heriots, fealty, fuit of Court, and , 

all other ulual or cuftomary or copyhold payments, 
duties,fervices or cuftoms whatfbever, which by , 
or according to the cuftom of the faid manoröf 
C the faid mefluage, &c. hereby granted, bar- 
gained and fold, or ahy of them, is or are, or 
have or hath been, or ought otherwife to be 
fubjeft or liable to,' or charged with, or which 
otherwife ought to be paid, done or performed, 
for, or in refpe6t of, the fame mefTuage, &c. or 
auy of them, or any part thereof, as copyhold, 
holden of, or as parcel of the faid manor. Pro- 
VIDEO ALWAYs, and it is the true intent and enwh?fe ** 
meaning of thefe prefents, and of the parties hoWs.*^°^^" 
hereunto, that thefe prefents or any claufe, 
matter, or thing herein contained fhall not ex* 
tend or be deemed, taken or conftrued, to ex- 
tend, to enfranchife, or make free, the remain- 
ing, or any other parts of the feveral copyhold 
lands or tenements (not herein before granted) 
and now orlate of him the faid JE. F.i or to 
acquit or difcharge the faid remaining or other 
parts from any payments, rents, quit-rents, 
fines, heriots, fealty, fuit of Court or any other 
payments, duties, cuftoms, or fervices, which 
by or according to, the cuftom of the aforefaid , 
.manor, the faid refpeftive copyhold lands or 
tenements,. or any of them, have at any time 
heretofore been fubjeft or liable to, or charged 
with, or which have been or ought to have been 
^ paid, done, or performed, fo;- or in relpe6l of 

2^2 the 
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thc faid refpeftive lands or tcnements, as copy-* 
crantofcom- hold aud parccl of the faid manor* And this 

INDENTURE FURTHER WITNESSETH, That, it 

being the intention of the parties hercto that 
the laid E. F. and his heirs Ihould for ever ufe 
' and pnjoy the fame commonage in and upoa 
all and every the waftes, coinmons and com- 
monable lands of, or belpnging to the faid j4. B. 
as lord of the faid manor of C. notwithftanding 
the enfranchifement of the faid mefTuage, &c. 
as he the faid E. F. hef etofore . hath been, and 
now is, entitled to by reafon of the faid copyhold 
preniifes intended to be hereby enfranchifed, and 
to the end that fuch commonage may be the 
more efFeftually fecured and conveyed to the 
faid E. F.j He the faid A. B. doth, for the con- 
fiderations aforefaid, and m performance of the 
faid agreement, grant and confirm unto him the 
faid E. F. and his heirs, j^II commonage, right 
and title of common, of what nature foever of, 
in, upon, to, or out of all and every the wafles, 
commons, and commonable lands of, or belong- 
ing to him the faid A. jB- as lord öf the faid. 
manor of C. as aforefaid, whatfoever and where- 
foever, which, and in as large and beneficial a 
manner to all intents and purpofes, as he the faid 
JE. F. could have exercifed, claimed or demand- 
ed, or in any wife have been entitled to, as a 
copyhold tenant, owner or occupier, of the faid 
mefluage, &c. if thefe prefents had not been 
made, (TAen/o/Iow tJhs ufual covcnants of title.) 

INDEX 
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A. 

J2 CTION— will lie againft the lord if he entcr 

wrongfuUy on the copyholder Page 45 

So it may be brought by the furrenderor if tlie lord 

refufe to admit the furrenderee 241 

Butit will not lie againft a tenant if he refuCe to take 

a furrendcr out of Court jg 

Heir may maintain trefpafs before admlffion 244 
— But not a furrenderee ,. , - lOf 

Nor fhall an heir maintain an adion in the Court of 

the manor tili he be admitted . 245-6 

See Ejitiment and Trefpafs. 

Admitianct — Naturc of - 230, 248 

When neceflary and whcn not 270, 280 

What may be done before adroittanpe by the heir " 

59, 78, !02, 121, 124, 244 

i— by other perfons taking by aft of law 247 

— ^by furrenderor before the admittance of the fur- 
renderee • - - 94 
— by furrenderee 59, 60, 100, 101-2-3, 248 
Compulfory as to the lord» and in what cafeshe 
ihall be compelied 51» 93» 103, 105, 240» 241 
— asto the heir -^ 230, is'c-. 31g 
— ^the furrenderee - • 237 
How made - . ^36-7» 259 

B 3 What 
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What Ihall amount to an admittancc Page 246, and 

N. (jk), 248, 258, ^c. 
Admittance by implication 60» loi» 248» 268 

Admittancc nced not be coram paribus - 249 



The lord is only an inftrument 


254, 281 


Admittancc out of Court 


250, 252, 259 


— out of thc manor 


253 


Who may admit— lord 


248, 254, 255 


Steward 


249» 252, 25s 


Under-fteward 


249, 252, 25^ 


Stranger 


257 


Admittancc ©f an licir 


244 


Grantee 


254 


Surrenderec 


259 


1^ Particular tenant 


196,276, 296 


^ Of thc furrenderec of a remaindcr 


or rcvcrfion 277, 



288, 297 

— or hcir of the rcvcrfioncr, täc> - 297-8 

— or ofa Joint tenant or coparccncr 272, 277, 279 



— ofatcrmor 


242, 272, W*r. 301 


— of cxecutors 


300, 301 


— ofatruftee 


160, 270, 293 


Guardian 


272 


Joint-tcnants 


272,277,298 


Coparcencrs 


272,277 


Tcnants in common 


272, 280 


Widow, tenant by curtefy, täc. 


272 


Surrenderor taking a ncw eftatc 


2S8 


But a rcvcrfioncr. Ihall not be admitted on tlie deter- 


mination of a particular eftate 


^76 


Nor a perfon having only a right 


or equity 270, Ö*r. 




293, isfc. 


Nor can the lord be admitted 


281 




N^r 
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Nor thc bailiff, as fuch, - Pap 295 

Admittance by attorney - I58 

Admittancc may bc plcaded as thc grant of the lord 

24, 52, N. {p), 98 
Admittance cannot be rcfufed tili thc iine be paid 263 
— ^but it may be waived by thc lord - 291 

— or the hcir - - 32z 

Admittance fhall relatc to thc time of the furrendcr 

103, 128, 283 

— or of thc bargain and fale by conuniffioners of a 
bankrupt - - 105 

Adv(mfon in grofs — ^^not grantablc by copy 3a 

Agreement — See ContraB, 

Alien — cannot be a copy holder v- 31 

AUenation — of copyholds - 42, 50, 93 

— Progrefs of alicnation 148, 150, iäc. 160, öfc. 

AJfets — ^Copyholds not aflets - 140 

Aßze-^Yitix cannot maintain fin^ftion in the nature of 

an ailize before admittance - 246 

See Plaint. 

Affumpfit — will lie for the fine of a copy holder 321 

Attorney — Surrenderby - 65,0^^.77-8 

— ^Admittance by - - 258 

Avowry — on the hcir before admittance 246, ^ 

c 

Bailiff— ^f a manor, cannot grant - 30 

But he may take a furrendcr, by cuftom, 68, 77 

He fhall notbe admitted, as pernor of profits, 272 

Bailiwick — not grantablc by copy * 3a 

Bankrupt — Surrenderby afügnce - 105,294-5 

Fine by the vendee - - *94-5 

Surrender fupplied againft the a^gnee^ 145 

Bßron — Court - • - 8 

B 4 Byrons 
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Barons. See LorJs. 

Barony — fynonimouJ with manor • ^ag^ 7 

BattU — atrial by - • lO 

Benchcrs — Suiters fo called - lo, 273-5 

Bcneficia - - , - 23, 148 

B<ites — ^Copyholders may takc thcm without cuftom 332 

C. 

Capite — tcnants/« - - 6 

— not within thc ftat. oiquia emptores - vz 

— Atienation by - - 12,14 

Child — Surrender fuppHcd in favour of - 133 

Advanccment - - ' 214 

Clans *- - - - 4 

. Common— ^tenants in — Admittance of - 272, 280 

Fine - - - 299 

Surrender by - - 304 

Commons — not grantable by copy - 32 

Extinö 011 enfranchifement - 368 

Grantof - - - 37^ 

Condkion — Surrender on - 116, iäc 

Releaf(? of condition -^ - 61,120 

Who fhall take advantage of a coTidition 120 

On it's being broken the furrenderor Ihäll be in of 

bis old eftatc • - 121,270-1 

Contrafi—for fale of copyholds-»-when Performance 

ihall be decrecd - 145-6,213 

. Copar einer s — Admiffion of - ^^72, 277 

Fine - - - 298 

Surrender by - - 279, 303 

Releafe - - - 279 

Of entry^by coparccners (being lords) in cafc of 

forfeiturc - - 345 

CiJ/^/i/pto— Origin and progrefs of - 6, 41 

perivecl 
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Derived from villeinage - Pa^e 6, 11^90 

Muft be witliin and parcel of a manor iQ* 32 

And held " by copy of Court roll" - 40 

*• At thc will öf the lörd" - 1 1» 41» 45, 91 

** According to thc cuftom, Öfc** 41V91 

— ^by which the copy holder (hall bei« 25, 41, 43, 283 
What may be granted by copy - . 3a, täc. 

Lord cannot refcind his grant nor enter on the copy- 
holder whilc he renders his ferviccs, ö*r. 45, 324 
Nor (hall the lord prejudice him by his adts 28, 45-6 

How a copyhold may be deftroyed 36, 46, 93 

See Extinguijhment and Enfranchifement, 
Who may be a copyholder 30 

The freehold is in the lord 44. See 193 

Copyhoids are not affets 140 

But are fubjeft to trufls. See Trufls. 
See AUenati9ny GrantSy &c. 
Corporation — cannot be a copyholder {^) 31. 242 

Cövenant-^no furrender - - 5^ 

— nor leafe - ' - 32S 

Covenantee may afllgn and no fine will be duc 294 
See Contracf. 
Court — Baron, incident to a manor - 8, 22 

The fuiters are judges 4' • g 

— is the Court of the freemen 10, N. (r) 

Cuftomary Court - ^ 10,11 

Muft not be out of the manor - 253, 318 

Whether it can be held by the grantee of thc inheri- 
tance of all the copyhoids in a manor i8 

See Suit. 
Credltors — Surrender fupplicd in their favour 139, 140 
r—ftipplied againft affignees gf a bankrupt ' 145 

Crufack^ 



37« INDEX. 

CrufaJes - - Page 150 

Curtefy — The liufband entitled thaugh thc wifc was 

notadmittcd - - 245 

So he may enter without beiiig admitted himfel^ 247 

Admifßon of tenant by the curtefy 272 

Finc - - - 300 

But there fhall be no curtefy witbont a fpecial 

cuftom V- - - ^73 

Cuß9m — ^muft bc iramemorial - 15 

Extiuä on enfranchifement - 368 

Cuftom for tenant for life to name- bis fuccefibr 

43^4 N,(Ä}, 308, 311 
Cußomarj Court. See Court, 

Oiftomary Lands — not held **atthe will ofthelord*' 41 

—•Devife of, muft be executed according to tlic 

ftatutcofFrauds - - 131 

Dfbt — ^wiU lie for a fin& - - 321 

Defeajance - - - I16 

Demefnes — what - - - 6 

Copyholds are demefnes - - 3* 

Defcent — Change of on a rc-furrender - ' 121 

Defcent of an equity, £ffr. - 120, 215 

An executory truft ihall be for the hehr at commm 
law - . - 215-16 

Defcent of the fee acquired by recovery of a te- 
nant in tail - * 162, N* {/) 
—An occupant does not take by defcent 313 
Cuftom as to defcent is extin £1 on enfranchifement 368 
Devife — Of an equity in copyholds 60, 124, 211 
Of an executory or contingent intereft 2 1 1 
Devife of copyholds how to be executed 1:^9, täc 
Of cuftomary lands - " ^ 3 1 

Surrendeoee 
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Surrcndercc may de vife without farrendcr Page 102 

But not an heir - - 102, 103-4 
See mu 

Difpenß^tlon offorfiiture - - 349 

Who may difpenfc - - 349 

What fhall bc a dilpeiifation - 3S^'^ 

But there muft be notice or tliere fhall be no dit- 

penfation - - 350 

What afts may be difpenced with SS^-i 

biffeißn — cannot be properly of a copyhold 61 

Surrender to a diflcifor of .a manor - 75 

. — Admiffion by - - 25J 

But he cannot^rant - - 289 75 

— ^nor difpence with a forfeiture • 350 

E- 

Eje^ment — By an heir before admittance 244, 246 

And, after» admittance, acopy holder who took under 

a furrcnder maylay his dcmife before 104 

A bifhop being lord may ^maintain ejeäment for 

walle donc during the vac^ncy of the fce 344, 345 
Enfranc/ii/ement'^W hAtf - - 362 

How efFeöed - - 362, isfc. 

Modes of enfranchifement - 365 

Rclcafc of the lord - - 366 

Who may enfranchifc - - 363 

The lord tenant for life> &r. cannot cnfranchife ab- 

folutely - - - 363 

ipnfranchifement to tenant for life (hall bc for the 

bencfit of thofc in remainder alfo - 364 

On enfranchifement the lands are fevered from the 

manor . » . 367 

And thcrcfbre no fervices can be rcfcrved to the lord 

whp enfranchües - ^ 367 

So 
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1 


So the cuftoms which attached tc 


\ the lan^s as 


1 
topr- 


hold are gonc 


' - Page 368 


So of common 


- 


ih. 


Form of etifranchifement 


- 


369 


E«t/?/7i— Hiftcryof 


147. 


iäc. 


OfCopyholds ' - 


H9. »S3> 


läc. 


Ofatmft 


- 


159 


Modes of dcftroying an cntail of c 


:(^yholds 161. 


,(äc. 


Recovery 


ib'iäc. 


180 


Forfeiturc and re-grant 


'7S. 


iic. 


Surrender - ^^ * • 


• 


178 


Grant of thc freehotd 


* 


ik 


—Of the legal eftatc 


<m « 


»79 


Prefumption 


- 


182 


Relief in equity 


- 


181 



Ex provificni viri not within ftat. Hin* 7. 185, N* [x) 

An eqmtable entail not docked by devife only 124, 

180 

If a tenant in tail enter into a contraft for fale of his 

copyhold and die without barring it, his iiTue (hall 

not be decreed to convey - 146 

Intry — Heiri or perfon taking by aft of law, may entcr 
bcfore admittancc - - 244, »47 

Bat not a furrendcrec - - 24^ 

Entry by the lord for a forfeiturc muft be within 

ao years (^) - 345, N. {0) 

Equity — hl copybolds— how transferred 53, and N. (^j, 

60» 124» 131» 210» an 
Is not the fubjeft of a furrcnder - 10 1 

Nor can it be forfcited * 101, 336-7 

Equitable cntail ^ ijjg, 17g, £tfr. 

—Recovery - ^ -. i8q 

Egmty of redemption, Wdeafe of - 120 

• -^Defcentof > r 120,215 
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£fcieat — Grant of cfcheated lands by copy . Pof < ~s6 

— by what lord they may bc granted 38 

Efcheat not fubjeftio a truft - 216 

Copyholds, immediately on thcir efgheating, become 

extinguilhed - • 360-r 

Eßoppel—A furrender fliall not operate as an eftoppcl 

60, N. (/), 21Q-1I 

Eßovers — See Botes, 

Executorylntereß — of copyholds — howcreated 198, Öf^« 

ato 

— ^how transferred - - 210-11 

— Truft how conftrued - - 215 

Ex gravi querela - / - 130 

Extent — If a copyhold efcheat and the lord grant and 

then an extent be iflued, the copyhold Ihall not 

be fubjeö to it - - 45 

But if the copyhold be extended bcfbre grant madc 

it*s demifable property will be deftroyed 46 

Lcafe by licence extendible - 301 

Extinguißment — what Ihall be 54, 90, 354, isfc« 

How effefted - - 354, läc. 359 

Of extinguilhment by furrender - 73 

By furrender to a diflelfor of the manor - 7 j; 

By grant of the freehold the copyhold though en- 

tailed (hall be extinguilhed - ^78^355 

But a remainder ftiall not be extmguiihed by the a£l 

of the tenant for life - - . 357 

Copyhold on cxtinguifhment falls into the manor 

and.fhall follow it in it's defcent, läc. 38, 93, 360 

F. 

Fairs — not grantable by copy - 32 

Fealty — Origin, Öfr. of - ^ 263 

Form of the oath . - - 265 

Not to be fworn by attoracy #• 258, 264 

Quaker 
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Qttaker rclifeved in- cqnitjr as to the oath P. 358, 253 J 

Sworn in refpcö of the particular tenements 267, 290 i 

Fee condltional -" - 148, fsfr. 169 j 

— ofcopyholds - " - iS4» ^^• 

Fie vpon afee—mt allowcd in a furrender of copyholds 

198, £^r. 

— though it may be in a will of them - 2 lO 

Ferne cöv^rf— furrender by - , 63, 7 7 , 78 

— ^To the ufe of her will - - 125 

Fealty . - - 265 

Cannot oiake, but may by an attorney - 65-6 
Shall not forfeit for non-admittancc, täc. 234, öfr- 338 
Fine - - - 3i9>320 

The lord cannot grant to Tiis wife - 31 

But a copyholder may furrender to the ufe of bis 
wife - - - ^S 

See Hujband and Wife* 
Feuda - ' - - - 23 

Feudal Syßem—ll's origin and progrefs - . 2, tfc. 
FeudumNovum - - - 148 

Fine— DtfincA - - - «86 

Divifionof - • - 285 

Is a confequence of admittance 262-3, 286, 302, 314 
And therefore admittance cannot be rcfufcd 'tili 
the fine bepaid - - 263,287 

Nor need the fine be tendcred tili admittance be 
aftuallymade - - - 287 

Is payable only by cuftom - - 286 

On licenc^ to allen 285, 287, N. (*), 322 

Due on change of the lord - 285 

— ^f the tenant - - 286, 293 

As to a perfon having an ^uthority only 294 

BailiiF - - - ^95 

Bankrupt - • - i^* 

Ceßuy 
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Ceßuy que trufi - • - Page 293 

Common (tenant in) - - 299,3 m 

Coparcencr • • a^g 

Cpvenaatee • - - . 2^4 

Curtcfy (tenant by) - - ^oo 

Pllleifee ... ^m 

Equity of rcdemptlon « - 2*94 

Executor • . « ^qi 

Feme covcrt - ' - ^ig, ^20 

Freebench • - . ^90 

Guardian - - « 272, 295 

Heir - -- • - 286, 302 

Hulband ofa ferne tcrmor . goo 

Infant - - - • 31g, ^20 

Joint-tenant - - 298, 312 

I^fiee with licence • . ^ox 

Life (tenant for) • - - 2ii 

— Sevcral lives ' - - - ^12 

Occupant • . . oq2, 31^ 

Partie i^lar tenant - - 296 

Recoveror . - « 30^ 

Relcafee - . - 292, 295 

Remainderman - - ^ • 296, äf^. 311 

— His heir er granA^e - - 297, fefr. 

Revcrfioncr - - - 298 

— ^His heir er grantee - - ib. 

Snrrenderor taking a new eftate • 288, läc. 

A perfon taking on a furrender by a particular te- 
nant and remainder ^lan - . 303 
— ^by coparceners - - - ib, 
— ^by joint-tenants and tcnants in common 304 
A perfon continuing the fame eftate - 292 
What lord may daim fines • 285 
— If not paid they beloug to hi$ ?xccutors 32 1 

Finc 
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Einfi.ccrtain . - - Page 305 

— -uncertaia . - - * , - 306 

How proved whcther ccrtain or uncertajn it. 

Howaffefled . - . - 3^7» 3^4» 3^^ 

Several tcnemcnts muft pay fevcrai fines 303, 316 
When reftrided and when not - 308 

— According to the improved annual value 316 

Reafonablc, and how. fliown to be fo . 307, & N. (r) 
Apportioncd - - 296, 31a, 313 

When a fine is to be paid , . • 317 

Whcre . - - - - it' 

^ Demand - - - 318 

Refufal - - 307, 314-1S 

Tender - - 287, 317 

How riecovcred . • . * 319, ige. 

Forfeiture — Nature of . - , - 3H-S 

The caufe of forfeiture. muft be a wrongful aÄ 325 
What fhall be the caufe of forfeiture - iä. 

Crime ; treafon or fdony - 325, 348 

— Outlawry - . - - 326 

Allenation ;— as to bargain and fale - 327 

— Covenant; -. -* - 328 

— FeofFmcnt - . - - 326-7 

— Fine - - • - 326 

— ^Leafe . - * - 326, 328 

•—Recovery - - - 329 

— Swrrender in Court - "- - 328 

Refufal of fervices - - 329t ttfr. 

Non-admittance - • - ^ ^34>'a37> 33^ 

Non-payment offine - 315^3x7-18,330-1 

Wafte - - f . 331» 333 

Tearing, i^c roU$ *• ' 333 

What 



INDEX. 395 

What&allbe forfeited ;— wafte, iäc. in önc teitement 
that only fliall be forfcited - Page 334 

Butif in'partpf one tenement thc whole of that 
tenement Ihall be forfeited - 335 

— ^In particular cftate, fhall be no forfeiture of thc re- 
mainder or reverfion - 194, 237, 336 

Leafe by liccnce fliall be forfeited by the afts of thc 
leffee but not by thofe of thc leflbr 336 

So thc cftate of the copyholder fliall not bc for- 
feited by the^cls of thc leflcc - 336 
Who may forfeit and who not — ^A perfon wrong* 
V fully adtnitted * - loi, 337 
-— Coparceners - ' - 235 
Feme covert * - 338, 340 
Guardian - - - ^39 
Hufband . - . 338» 34^ 
Infant - - - 337 
Joint-tenant *• - - 340 
Leflee * , - - 336 
Particular tenant Remainder man and reverfioncr 

1941237,336 
Surrenderec - - loi 

Who Ihall takc advantagc of a forfeiture. The lord 
and not the king - - 340 

Not the copyholder in remainder 195, 197, 341 

Dominus pr$ tempore - - 342 

Hejr - - • 344 

Cöparccners - - * « ^45 

Alienee, iäc. - - - 344 

Lord in rsmainder • • 343 

Biflipp,fora£ksdone duringthcvacancy of thc fce 344-5 
Grantee of the freehold - - 34^ 

How to be taken advantagc of - ^^S 

Thc lordmuft prove thc caufc of forfeiture 349 

c c Forfeiture 
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Forfeitnre not; faivour«d * ^^g^ 349 

Relief ia cquity - - 352 

Ou fbrfeiture the. copyhold becomes extingmüied 3<}o 
See Difpenfatiotu 
Forfeitwrt and re-grqnt — z bar of an entail 175 

Entry of on thc roll - ' - 176 

Formedon - - 156, 158 

Freebench — Wbcrc thc hulband was not admitted 245 
In cafe furenderor or f^rrenderee die before ad- 
mittance - - 103, 105 

Dowre(s may enter without being admitted 247 

AdmifGon to freebench • zji 

Finc . - . - - 299 

Fr^ehold — of premifesheldbycopy is in thelord 44,61» 193 
Grant of tbe freehold of eftates by copy 18 

See Extingmßment and EnfraiKhtfemerü. 
Free-futters - - - 8, 9 

Not fwoiin betweenparty and party without caftom 10 
See Homage 



Grant — ^Defincd - - -: 23 

Who ppiay grant and who liot— 
BailifF - • 30 

Committec of lunatic - 24, N. (m) 

A perfon having a conditional or defeafible intereft26 
Deputy fleward - - 29 

Diffcifor - • - . 28, 75 

IJowrefs - - - 25,28 

EcclefiaÄlc - • 26 

Felon * - « - 27 

Grantee of thc freehold of aä the copyholds m a 
minor . «. ^ 18 

— ^tone ' * ^ 20 

Giiardian 
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1 

Guardian 


Page 25 


Hufband and wifc 


26 


Idtbt - * 


24 


Infant •• 


• ;*. 


Joint-tcnant 


26 


Lunatic 


24 


Outlaw 


24,27 


A perfon haviiig a particular intercft 


25, 18, 39, 4S 


Though the lattcr, it is faid, cannot 


grant inparcels 


0- M 


aS. N. in) 


Perfon having an unlawful intereft 


a8,7s 


Steward 


29 


— ^Deputy ' 


/*. 


— Deputy's fubftitutc 


/*. 


Who may be a grantee 


30 


What may be granted 


3i 


Grant of wafte lands 


33 


— ^With aflent of homagc 


3i 


Lord not compellablc to grant 


43 


Grant out of Court 


30 


In rcveriion 


37. 39. 47 


Muft purfue the cuftom 


41, ö'r. 


— As to cftate 


46 


^-^Services, £s*f. • 


48 


Form of a graht 


49, andfee 113 


Guardian-^Granthy 


*5 


Admiffion by 


ÄiS, N. (i) 


Shall not be admitted himfelf 


272 


May take a furrcnder 


74 
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K he commit wäfte the wardjßiip olily^ fliall be 
forfeited - 33g 

Appomtmeht of, hyßaLg Geo. c^p\ 29. 234, 319, 320 



H. 


" 




Halftidtm — Hovr conftrued 


#.* 


112 


c c 2 




after 
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— after furrenderor's deatli Page 198 

Hallmote - - , 8 

Homage — and Homagers - 10, ii, a73 

Feme covert - - 273 

Feme fole - - 275 

Heir before admittance - 246 

Hufband - - 275 

Villein - - 11 

Widow - - 274-5 

— Shall be madc tut bnce - 267 

Honour - - y 

Hußand and Wife — Grantby - 26 

Surrender - ■'63 

Admittance - 265*272 

Fine - •- . 300 

Forfeiture - - 338 
Surrender by hu{band alorfc no difcontinuance 

of the wife's eftate - 65, 99 

Hulband cannot grant to his wife ' 31 

But may furrender to her'ufe - 65 
He cannot make an attorney tö furrender the 

wife^s lands - ^ 66 

He ihall do the fervices . - 273 

Seifin in right of marriage 172, ö^c . 300 
See Extinguißmenty Feme ctvcrt, Sufpenfion. 

I. and J. 

ImpUcation — ^In a furrender -. - 115 

Admiflion by • • - 101, 268 

Surrender by - - "• S8 

Inclofure — Forfeiture by reafon of - 333 

Indiüment — ^By the copyholder on the efttry of the lord 

Infam — ^Admittancc of • - 234, 272 

Fine . .- . 319, 320 

Forfeiture 
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Forfcitur« by - Page 234, 337 

— Grant - - • 24 

—Surrender - - 63 & N. {p) 

Cannot make an attorncy - 65, 6 

— -Exccpt as to admiffion - - 234-5 

Inveftiture — Origin of the term . - 260 , 

Joint 'Unants — How created - - HO 

Admiffion of ;, - . - 272, 277 

Fine • . - - 2^8, 304 

Forfeiturc by - - - 340 

Grant - • - 26 

Releafe • . - - 61 

Surrender - - * - 6x, 65, 126 
If one joint-tenant of a copyhold purchafe the manor 

it ihall be an extinguTüunent of the whole« 356 

K. 
King — ^The rcprefentatlve of fociety - 4 

Cannot be a copy holder - - 3^^ 

L. 

Leafe — for years of a copyhold by licence 242-3> 301 

— for a year before admittance - 244, 247 
Leafe as a caufe öfforfeiture, 326-7, 336, 338-9 

Licence to aUene--^ - 287, N. (.y) 322 

— to demife - - - 301 
Life^ tenantfor — Cuftom to name his fucceflbr 43 N. {hy 

— ^On payment of a certain fine - 308, 311 

Lord — The reprefentativc of his clan - 4 

Holding in cafite . . 6 

Mefne - - » ib. 

. Poffefled of the judicial and military power 8 

Chancellor in his Court * ^90 

Cannot hold ofhimfelf - * 30» 280 

c c 3 Nor 
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Nor bc admittcd - - Pagtxio 

What lord may admit - z 54-5 

> may grant - - 24» 28 

■ st nay take a furrcndcr • 67 , 74 



M. 
Jtdandanms — ^To compcl admiffion 51-2, 240, 2^ 

Jlfanor — Origin of ^ . - 5, ^r. 

Etymology of the tcrm - - ,7 

Muft have a Court and fuitors - 8 

Manor ini reputatioD and in grofs - 21, 22 

Creation of - - - 12 

Whether it can be granted by copy ^ 32 

Divifion of manoi-s ^ - 16, 21 

Separation of the cuftomary part from tli(C free 18 
Sufpenfion ofä manor - . - 21 

Deftruftionof -r ^ - /^, 

^anorhood— - -^ 8t N. (i) 

jfeför/ — Copyholder may dig for marl withoiit a fpecial 
cuftom ' T - - 333 

jUi/ne Lords"^ - ^ - - 6 

iJ//wj— Copyholder caniiot dig for mincs whhout ^ 
fpecial cuftom r - 333 

Mortgage—Qf Co^;^\io\i% - j 16, äff. 

Munerctr-- . t . t * . ^3 

O. 

Occupant — ^Of copyholdg; - - ' 3P?"3 

Fine on admiffion of r r 313 



P^r^ö«— The "king 'S pardoii for Jclony do^s not puige 

. the forfeitUFC as to the lord - ^48 

Jf^r^/— Will of copyholds by - - 130 



I 
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P<?^i^— Trial by - - P^g^g 

Plaint — ^Tenanttothe 162, 169, 193, ^09, 246 

Poffißofratm — ^Thc cntry of the^copyhol4er ihall caüfe 

4S 
244 

79 
346 

aji» täc. 
237 
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a foffeßo fratris in the lord 

Of a copyhold before adauiCon 
Prefentment — Of a furrendcr 

Offorfeiture 
Primer feißn — 
Pr^ciamatkn — ^For the beir to claiiA 

— Surrenderee 

How made - - ^ - 236 

. Whenofncccffity - - /*. 

Whennot - - - 239 

Netto bind iafantsisfc. .. - 234, üc. 

^ta EmptQres — Stät. of - - I2 

Did not extehd to tenants in capite . 12 

Nor to the king a& to lauds held of bmnf 4<r €9it^na 

14 
jtlit* if held ut di hmwrt -> -• ih^ 

Is confined to alienations in fee fimple <« 13 

Might bave been difpenfed witi) <» |^ 



B4C9verf^h bar of an enuil of copylicMs 159, ifii 

Männer of fufiering it - - -. 162 

Entry on the roll - - 168 

How revcrfed - - 162, N. (/) 

Cuftom to reftrain a recovery 00t good - tb^ 

Recovery in value - - 167, N. (/) 

EquLtable recoveiry - « 180 

Defcent of the accjuired fee ■- « 162» N. (/) 

cc 4 Recovery 
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Recovery in the manor couit by lenant for life no 

forfeiturc . - - Page 329 

Eilatim — Admittance fhall relate to the time of für- 

• render - • - 103, 128 

— ^To the bargain and fale of a bankrupt's eftate 105 



Rgleafe — Of right by a copy holder 


61 


Ofcondition 


61» 120 


Equity of redemption 


120 


Executory intereft, öf^. 


212 


Releafe — Enfranchifcmcnt by 


366 


Relief— 


^31 


kelinquiihmcnt, See Extlnguißment. 




Remainder-^Tmy be limited of copyholds 192 


Contingent 


192, iic. 210, iäc. 


How to be h'mited 


197* 341^ 34« 


When to fall into pofleflion 


197» 34^-2, 358 


Admiffion to - - 


1969 276, 296 


Fine 


296-8 


Surrender 


58 


Contingent, how transferred 


210-12 


Not extinguilhed by the aös of the 


particular tenant 


' 


3S7-8 


Grant in 


37. 47 


Rents — Not grantable by copy 


32> 62 


Nor can they be furrendercd 


62 


Revefßon — Grant in 


37»39M7 


A reverfion is the old eftate - 


58» 59 


Admittance to • 


271, 287.8 


Fine 


287.8 


Surrender 


S8 


Revocätion — Of a farrender 


86-7, 94, 104 


— To will by the marriage oisL ferne 


65 


i2i^Ä?— Releafe of by the copyholdcr 


61 




-by 
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— ^bythelord - - Page ^66 

j^qHs — (Court roUs) may be amcndcd - 89 

Tcaring or forging Öiem a caufc of forfeiture 333, 



334 



S. 



Selßn-^frimer - - - 232 

Given to the copyholder - 259-60 

By the rod, £rfr. - - 260 

Sequels in right-^ - , - 109 

Services— yWltm - - 6 

' Grant and extinguifliment of 2ii^z 

Refervation of in a grant - 48, 281-2 

None can be referved on an cnfranchifcment 367 

Slbl & Suis — - - - 109 

Statutes— Magna Charta - 9, N. («) 

De donis • - 147, iäc. 152, fcs^r. 

< ^iaemptores - - 1^ 

De prerogativa regis - - li, 

34 Ed. 3. ^. 15- - - ib. 

Of ufes - 100, 185, N. (*) 328 

32 Hen, 8. - - .120 

OfWills - - 122, 130 

Oflimitations - 321, 345, N. (0) 

9 Geo. cap. 29. 66, N. (/) 234, 265, 319, 320 

Steward— How retained - 29, 63,77 

Admiflion by - 249, 252, 255-6 

Grant . - • • 29, 30 

Surrender - r 63, 77 

May take the examination of a/eme dovert] ih. 

Undcr fteward - - 29, 30 

Hisfubftitutc - - - 29 

Snit of Courf— - - ^ 8 

Forfcituro 



4ö^ mDEX; 

Foffciture for dcnial of . - - P^^330 

£Ie£ Courts. 
iS«rr«fi#r— Natufc of - 4^> So, 99 

Dcfined ' - ' 53 

How roade - - - 5a V 

Entryof - - • ''*• 

Who roay takc a furrcndcr— Bailiff 68, 77 

Dcputyfteward - - 63,77 

Hisfubftitutc - - 77 

Diffeifor - - - 75 

Lord • , - 67» 74 

Steward - * 63, 67, 76 

■ Tcnants - - 63, 68, 78, HS 

^Xo whofe ufc it may be made or not 

Corporatioii - - 31» ^4^ 

Hulband or wife» " " ^^ 

infam in venire Ja mere - 199> ^^• 

Joint-tenant • •' - 65 

Thcking ^ - - - 3» 

• The lord ~ * - - - 9« 

Thcftcward - - 77 

To foch ufe as the lord or /. S: (hall namc 107, & 

N.(/> 

To the ufc ofa will 

See Surrender to Will. 

No tife cxpreficd - - 92> »09 

"KcfuUing - • - 95 

Part uiidi^ed of - - 9S» «?» 

Who Sßay fnrrender - ' - 62, Wc. 

Wbat may l?e forrendered sjud whät inay not 58, 60 

Surrender by attorney - 65, Ö'r. 71, 78 

Surrender in Court - - 73 

■' Out of Court /» - .74» 76» 77 

^Ccrtified ^ • - 81 

Prcfentcd 
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INDEX. 

Prefented - - - Page 7.9, (sfr. 

Surrender how conftrued . 9g, 108, 109, ii% 

To J. gcnerally, he (hall takc an cftate far lifc ^ 10 
Limitation, by what wocds - xoS 

Defcription of furrenderec - . jo6 

Rcpngnant claufc - • ^ j^ 

Whcther it can operate z»j^/«r^ JK, J9y 

— Or on condition - - 216 

Pafles no cftate to the lord - 94 

Nor fball it pafs raorc than wjll fatisfy the nfcs 
- declared - ib^ 

Nor Ihall it operate Iqt wrong 52, 98, 99 

JNJch: as an eftoppel 60, N. (0, 2j:oii 

Surreijder by implication « ^g 

Implication in a furrender - j i r 

Surrenderee is in by the fnrrendoror 90, 106, ^83 
What he may do bcfore admittance 59, 60, 100, |oi 
Pying before admittance - 10 j 

Does not take ftriaiy as ceßuy que ^ 99« 1 1 ;, sjoo, %o\ 
Surrenderor continues tenant to the Iqrd tili the 
, admittance of the furrenderec 60, 86, 94, 100 

Surrender to will - J2i 

puftom to rcftraln it, not good Ib^ 

When neceflary or not lai, 211, 245 

After purchafod knds fhall not pafs 196 

Acceffion of the legal fce ^ ^124 

Supplied, or not, in whofe f^^voijr 
Brother - - 1^ 
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Child 
Coufin 



^39 



Creditors • • n^ 

Grandchild m i«^ 

Natural cbild • « ^^g 

Ncphew 5. . - *39 

Vplwte^rs T ^ n^ 

Wife, 



j 



4^6 INDEX. 

• Wife . - Page 138 
Supplied as to a limited intereft - 14,0 
As to remainders - - 141 
By reafon of incapacity in the teftator to Ifurrcnder 143 
Heir put to eledion - 141 
Surreoder Prefumed - 144 
Againft whom fupplied - 144 — 146 

SEE/f7//. 

Sufpfnßon — ofamanor - ai 

Ofthecopyhold - 358 

T. 

Tenants — Surrender into the hands of 63, 68, 78, 245 
Tituier—0( Fine - 287,317 

Ttnures — in capite — See Capite^ tenants in 
'*■ A perfon cannot be both tenant and lord 30, 280 

Donee in tail or for life of freehold fhall hold of 
thedonor - ^SS 

Alit. of copyholds - * ih. 

Tenure changcd by releafe 366-7 

' Surrenderor continues tenant to the lord tili the 

admiffion of the fuiTcnderee 60-2, ibf 

• Diifeifee - • - 62-2 

• See Extlnguißment and Enfranchifement. 
Tiw^^r^^Copyholder cannot feil timber, without a 
'. ' - fpecial cuftoni, cxcept for botes 332 

Tiths — Grantable by copy 33 

Trefpafs — By cöpyholder againft the lord for wrong- 
i • ful entry - "45 

. By a furrenderor for non-admiffion of his furren- 
deree - «1 241 

Trio/— By battle - 9 

' Hy peefS . - ib. 

2ri^— Copyholds fubjeÖ to trufts 159, 212 

Declaration 
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INDEX. 






peclamtion oftruft - Tage 


184, 


186, ÄI3 


— In cafeof acharity 




ai3 


Implied > . ^ » - 




214 


Rebutted 




iK 


Refulting 




21S 


Of an eftate^oar antre vti 


- 


ib. 


Executed and executory 




ib. 


Truft of a copyhold entailed 




^59 


Lord taking by cfcheat not fubjcft to truft 


216 


Admiffion of a truftee 




270, 293 


Fine 




* 293 
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U. aadV. 
Vacatton — Ofafurrender - 117, Öf^. 

Villeinage *' - 6, 11,90, 130 

(/«rf^rwöorf— Grantable by copy - 33 

t//^— Surrcnderce does not take ftriöly as ceßuy que 
ufe - 99» m» 200,201 

Copyhplds are not within tfce ftatutc of ufes 100 

185, N. (x), 328 

W. 

fVaße—Ks thc caufe of forfeiture loi, and N. (0), 

331» 338' 339» 340» 343» 344» 35^» 35* 

Waße-lands - - 6 

Whether grantable by copy - 33 

Wiilr^Oi copyholds operatcs as thc execution of a 

power - 128, 131 

S£X 99. 

And tlierefore ifthe appointce die bcfore the tefta- 

tor the deviffe will lapfc - 129 

It cannot operatc on what is not furrendered X26 

Nor on aftcr purcbafed laods - 1 2 0^7 

Republication ' - 127 

WÜI 



Y 
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INDEX. 






Will made previöufljr to funrcnder 


Pag^ 


rag 


Not within die ftatuteJ of wilh 


122, 


130 


What fufficient to pafs a copyhold 




129 


Unattcfted 




ib. 


By parol 


- 


130 


Will of cuftomary laads 




131 


JOf an cquity 


»3^ 


21X 


General dcvifc including copyholds 




13a 


See Surrender to will. 
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